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Preface

The abundant renewable energy resources of the
public lands will play an important part in a transi-
tion to a more secure and sustainable energy future.
The Wilderness Society (TWS) and Taxpayers for
Common Sense (TCS) share a common interest

in ensuring that a policy framework for wind and
solar development is put in place now that strikes an
optimal balance between needed development and
sound stewardship of Americans’ natural and fiscal

resources.

A critical component of this balance is clearly estab-
lishing a sound mechanism to determine the right
price companies will pay for the commercial pro-
duction of electricity from wind and solar resources
on the public lands. This is especially important at

a time when the commercial viability of many of
these projects is tenuous. A policy that is too lenient
could shortchange taxpayers and have the effect of
inducing development on public lands rather than
on comparable private lands, where landowners
could directly benefit from a stable revenue source.
A policy that is too stringent could have the effect
of forestalling development at a time when a shift to

renewable energy is vital.

Accordingly, TWS and TCS jointly commissioned a
whitepaper to investigate what public land laws and
regulations say about “fair market value” (FMV)
and “fair return” in the context of other federal re-
source programs and current federal wind and solar
programs on lands managed by the Bureau of Land
Management (BLM), and how the revenues from
wind and solar development might be used. The
whitepaper addresses how revenues are collected
and used in the federal programs for the develop-
ment of onshore and offshore oil and gas, coal,
offshore renewables, grazing, hydropower, geother-
mal, and onshore wind and solar. Other essential
facets of a robust policy framework for wind and

solar development are not addressed in this paper,

such as siting criteria, best management practices,
and mitigation requirements. The whitepaper is
summarized herein and is available online via the

sponsoring organizations’ websites.*

The analysis is intended to shed light on how the
Department of the Interior and the Congress should
ensure that the public lands and resources are fairly
and fully valued in pursuit of the needed new renew-
able energy that is the keystone of the clean energy

priorities of the Administration and Congress.
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The Wilderness Society (TWS) is committed to the
preservation of our nation’s wild lands as thriving
ecological communities. The organization’s mis-
sion is to protect wilderness and inspire Americans
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energy development.
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accountable.
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Executive Summary

Our public lands will play an important role in
the transition to a clean energy future. However,
the Department of the Interior currently does
not have the tools it needs to properly administer
programs for the development of wind and solar
resources on public lands. This research shows
that the existing programs for wind and solar
energy development do not ensure taxpayers are

receiving the fair market value for public lands.

This brief compares the Bureau of Land Manage-
ment’s current system for wind and solar develop-
ment to the programs of other energy develop-
ment and extraction on federal lands, including
oil and gas, coal, hydropower, and geothermal

energy.

It finds that all other commercial energy pro-
grams analyzed have more robust elements to
ensure taxpayers are receiving a fair return than
the programs for wind and solar projects. For ex-
ample, other programs are: authorized in statute,
permitted with a leasing rather than a right-of-
way system (except hydropower), provide for
competitive leasing, and include royalty authority
(except hydropower). And most programs require
that a portion of revenues be devoted to offsetting

environmental impacts.

The administration of wind and solar energy
projects on public lands as it stands today almost
certainly fails to ensure taxpayers receive a fair
market value for these public resources. In order

to address the deficiencies in the current program

so that the public is getting a fair return for its
land and resources, Congress, working with the
Administration, should create—in statute—
awind and solar development program that
includes features of the development programs

surveyed here, including:

P Offering wind and solar development
rights in suitable areas as leases.

) Offering prime areas for competitive
leasing.

P> Charging royalties to collect a fair return
from commercial generation.

P Encouraging prompt development and
maximizing returns through specific
leasing provisions.

P> Establishing robust verification
mechanisms.

P> Reinvesting revenues in improved
system design and conservation
activities to ensure long-term project
sustainability.

These recommendations will help guarantee that
revenues from the development of the public’s
energy and land resources can be collected ac-
curately and diligently, and that fair market value

is received.



WIND AND SOLAR Introduction

Taxpayers deserve
a fair return for the
commercial development

of public resources. The
successes and failures

of traditional resource
development programs provide
a roadmap for creating a fiscally sound

program for developing wind and solar.

SunEdison plant
near Alamosa, CO.

that removing a mineral does, it will

use resources such as advantageous

The nation is on the verge of a clean energy
revolution. The federal, state, and private sectors
are working to increase the proportion of renew-
able energy in our national portfolio. The Depart-
ment of Interior (DOI) has received hundreds of
applications to construct wind and solar projects
on federal land. In the Energy Policy Act of
2008, Congress set a goal of developing 10,000
megawatts (MW) of non-hydropower renew-
able energy on public lands by 2015. DOI has
established a performance target of 9,000 MW of
renewable energy to be under permit by the end
of 2011.

But while the nation has much experience with
development of traditional fossil fuels, renewable
energy resources are a new opportunity—and
challenge. Most of the federal policies that will
govern how these public resources are developed
are only now being written. Although commercial
wind and solar development will not extract a

resource from the federal lands in the same sense

location, terrain, and prime wind and

solar resources. Securing a fair return
for the public from the commercial development
of electricity from wind and solar resources is a
vital concern, especially in these times of fiscal
constraints. Development will impact other val-
ues of the federal lands at a time when the lands
have been demonstrated to play an increasingly
significant role in the economies of surrounding
communities, and dedicating a fair portion of
the revenues from development to the restora-
tion and protection of the federal lands also is a

legitimate concern.

A sea change has occurred in terms of the role
that federal lands now play in our economy. Previ-
ously, federal lands supported growing settle-
ments and economies by providing raw materials
and enabling extractive industries. Those func-
tions have declined dramatically in recent years,
so that now mining and grazing, for example,

play only a minor role in most local economies."

Service-based occupations and non-labor income



As the history of our national lands
‘ moved from disposal to retention,
legal instruments authorizing the
use of the federal lands rather than
conveyance of full title became more
important. The terms “rents,” “rights of way,” “easement”
and “lease” are used often in the laws and regulations on
the management of federal lands. These terms may be used
in different ways under different statutes, and at times the
distinctions between the terms blur.

” ou

Rent: Generally, rent refers to payments for the occupancy,
possession, and use of lands; it is a stated return or payment
for the temporary possession or use of a house, land, or other
property, usually paid at fixed intervals, by the tenant or user
to the owner.*

Right of way: Usually, a right of way is a right to traverse the
land of another and the term has been used in that sense in
some federal statutes, e.g. the authorization, now repealed,
for rights of way to construct highways across unreserved
federal public lands.®

Easement: Easements are an interest in land owned by an-
other person, consisting of the right to use or control the land,
or an area above or below it for a specific limited purpose. An
easement may last forever, but it does not give the holder the
right to possess, take from, improve, or sell the land. A right
of way is a form of easement.® The regulations for leasing on
the Outer Continental Shelf (OCS) define “easement” as an
authorization for a non-possessory, non-exclusive interest in a
portion of the OCS, whether leased or not, which specifies the
rights of the holder to use the area embraced in the easement
in @ manner consistent with the terms and conditions of the
granting authority.”

Lease: A contract to use or possess lands, buildings, etc. of
another for a specified time and for fixed payments.®

The choice of a particular term may not adequately articulate
the intended legal authorization. The proposed use of right

of way permits to encompass wind and solar development
(based on a broad statutory definition) may well result in con-
fusion. Easements and rights of way relate to the physical use
of lands—to cross them or place something on them—whereas
the commercial development of a resource on or emanating
from land is a separate concept that usually is managed with
leases containing terms governing that development.

constituted 86 percent of Western growth in
recent years, while the extractive industries were
less than one percent of new income growth.” It is
now well-documented that the presence of federal
lands as open space, areas of scenic beauty, recre-
ation sites, and wildlife habitats can be major driv-

ers of economic growth, especially in the West.?

Our energy policy is at a crossroads. There are new
economic and environmental realities that must

be incorporated as we chart our energy future. The
whitepaper summarized herein reviews the current
laws and regulations of several federal resource
development programs—such as oil and gas devel-
opment, hydropower, and grazing—and highlights
the anachronistic nature of many of the laws on

the books. It looks at the statutory language and
implementing regulations governing these current
federal programs that are germane to designing

a fiscally sound system for developing wind and so-
lar resources on public land. This analysis provides
some important insights for such development,
based on the success and failures of these existing
programs at encouraging development in a manner

that captures a fair return to taxpayers.

Fiscal concerns combined with the important
roles the scenic, wildlife, and recreational attri-
butes of the federal lands play in the economies
of surrounding communities indicate both that
revenues should be collected accurately and
diligently from resource development on public
lands—including renewable resources—and that
a significant share of the revenues realized from
wind and solar development programs should be
dedicated to mitigating impacts of commercial de-
velopment, and to restoring and maintaining the

health and values of the remaining federal lands.



WIND AND SOLAR

Congress has not
formally established
either a wind

or solar energy
development
program. The
current development
framework for

wind and solar

energy projects on

public land almost certainly fails to ensure

a fair return to taxpayers for use of these

resources.

Do We Get a
Fair Return for

Our Public Lands?

edgeable buyer. On an open market,

and for land to be used as input for a

mature industry, the value of a parcel

ofland can be estimated by referring

The concept of establishing and receiving a fair
return for private development of public lands is
not new. Many of the existing statutes and regula-
tions that govern the use of public lands expressly
require that the government receive “fair market
value” (FMV) or a “fair return” for the use or de-
velopment. For example, the Federal Land Policy
and Management Act (FLPMA), which governs
the use of the extensive lands managed by the
Bureau of Land Management (BLM), states that
the United States is to receive FMV for the use of
the public lands and resources unless otherwise

provided by statute.’

Fair market value is basically the amount for
which a parcel of land would be sold by a willing
and knowledgeable seller to a willing and knowl-

to comparable sales or prior transac-

tions of the identical property. If a
market or an industry is in its infancy, however,
government auditors suggest estimating future
income stream resulting from use of the land."
The value of a property includes unique attributes
of the land as inputs for commercial use. How-
ever, valuing the non-commercial values of lands

presents difficulties.

Typically, the government collects payments
from the individuals or corporations developing
the land to cover administrative costs of leasing,
to pay back taxpayers for loss of other uses of

the land, and to share profits with taxpayers and
with states in recognition of the tax-free status of
the federal lands. In some cases, it may use the

payments to fund other programs that benefit




the federal lands, such as the Land and Water
Conservation Fund. Payments to the government
may take the form of application fees, processing
or other service fees, or up-front cash bonus bids.
In addition, the government has also traditionally
imposed charges per unit of commodity pro-
duced, a royalty, to divide gross revenues between
taxpayers and the person or corporation exploit-

ing the lands or resources.

These charges vary depending on different fac-
tors, such as whether phase-in periods for pay-
ments are needed to allow private development to
mature, or whether and how other “costs” are to
be taken into account. And though Congress may
have intended to capture a fair return to taxpayers
in statute, many implementing regulations have
failed to follow through on the original intent of
the law. For example, royalties have usually been
worded as a statutory minimum (“not less than

X percent”) clearly intended to allow for upward
adjustments. However, the implementing regula-
tions and practices applicable to royalties in a
number of energy sectors have rarely set higher
amounts, and even have turned statutory mini-

mums into maximums.

Express authorizations and vague statutory lan-
guage have also provided agencies discretion to
reduce or waive fees or royalties. General statu-
tory language exhorting the implementing agency
to “encourage production,” to “conserve the re-
source,” or “avoid waste,” is cited as providing the
underlying authority to lower or waive returns.
At times the delegation of authority was so broad
and so vague as to allow anachronistic or lop-
sided approaches and regulations to be instituted
and continued. These reductions and elimina-
tions have often been investigated and debated,

and the United States Government Accountabil-

ity Office (GAO) has issued numerous reports
describing how agency fee and royalty collections

fall short of recouping fair market value.

On the other hand, consideration of benefits to
the public from disposals of federal lands typically
results in reduced prices and hence returns to the
government.'' Clearly there is a tension between
the need to maximize economic returns for public
lands and resources, and more qualitative consid-
erations of the “public interest” However, it is fair
to question the nature, extent, and necessity of
initiating and perpetuating reductions or waiv-
ers of fees or royalties, as some rationales may no
longer be valid. For example, the reasons for the
low fees and absence of royalties in the 1872 Min-
ing Law'>*—populating the West and developing

a fledgling nation’s mineral resources—have
obviously passed, such that the situation can now
be characterized as sacrificing the resources of the

public in favor of one private commercial sector.

Many earlier resource development laws included
provisions suitable to a particular point in time,
but lacked sunset provisions or links to outside
factors that would shift the initial generous provi-
sions appropriate to one point in time to others
more suitable for longer-term development and
fair returns. And once on the books, these laws
have proven difficult to amend and modernize.
Future policymakers and practitioners should
consider these issues when faced with the task of
designing new resource development programs
that will ensure the public is fully compensated

for the private development of public resources.

Wind and Solar Development

Congress and recent presidential administra-

tions have recognized the potential for renewable



energy production on public lands. The Energy
Policy Act of 2005 encouraged the development
of renewable energy sources and established a
goal of 10,000 MW of new renewable energy
projects on the public lands by 2015 from sources
other than hydropower. In March 2009, less than
two months after the Obama Administration took
office, Interior Secretary Ken Salazar issued Sec-
retarial Order 3285, which formally established
renewable energy development as a priority for
DOL. The American Recovery and Reinvestment
Act of 2009 (stimulus bill) provided funds for the
rapid deployment of renewable energy projects,"
and BLM is fast-tracking applications for wind

and solar development on prime sites.

Nevertheless, significant unanswered questions
remain about where and how development will
proceed on public lands. Energy development on
public lands has traditionally been administered
using leases. But legislation has not been enacted
to establish either a wind or solar energy devel-
opment program, so the BLM has proceeded to
consider wind and solar projects as rights of way
under its existing multiple use authority. FLPMA
authorizes use of a specific piece of public land
for a certain project,'* such as a road, pipeline,
transmission lines, or ditch, through the issuance
of a right of way (ROW) authorization.' Given
the scope and nature of development contemplat-
ed by commercial-scale wind and solar projects,
some observers have questioned the appropriate-

ness of this approach.'

As mentioned above, FLPMA requires the gov-
ernment to receive fair market value for the use of
tederal lands and their resources unless otherwise
provided by statute.'” This standard is also found
in statutes governing some of the more traditional

energy development programs. Many existing

Tahle 1. Generation Profile of Wind and Solar on Public Lands

Installed Acreage with
capacity resource
in megawatts
Wind 327 20.6 million
Solar 0 30 million

Source: Bureau of Land Management data

energy programs, including oil and gas develop-
ment, rely on competitively-offered leases to
determine FMV whenever a competitive interest
in a parcel of land exists. However, in part because
the BLM has implemented wind and solar pro-
grams based on ROWs that are not traditionally
offered via competitive bidding,'® the agencies

are processing applications on a “first come, first
served” basis, raising questions about the ability

of the agencies to ensure a fair return.

Additionally, express statutory authority does

not exist for the agencies to charge a royalty as a
means to ensure a fair return by sharing profits
reaped from commercial development of wind
and solar resources on public lands. Rather, the
agencies have established rental rates for the use
of public lands that attempt to take into account
the project developer’s ability to produce power."
The conceptual difficulty of relying on a system of
land “rents” to encompass the development and
marketing of a commodity is awkward at best, as
a ROW relates to the use of lands rather than to
the commercial development of a resource from

the lands.

Estimated
generation
potential

in gigawatts

206
2,900




Wind Energy Development

Federal lands show much promise for wind devel-
opment. According to the Interior Department,
“About 18 percent of Federal lands, principally in
the West, have high potential for the development
of wind. About 46 percent of the 261 million
acres managed by the Bureau of Land Manage-
ment have commercial wind energy develop-
ment potential.”*® The development of new wind
facilities has mushroomed in recent years, totaling
nearly 35,000 MW in 2009. Growth surged

in 2009, with more than 10,000 MW of wind
capacity added, accounting for 40 percent of all
new generating capacity in the U.S.*! Thirty-five
states now have utility scale wind projects.> The
Department of Energy has stated that achieving
20 percent of our nation’s electricity from wind
energy alone by 2030 is feasible with no new
technological breakthroughs.”

The BLM received $30S million from the Ameri-

can Recovery and Reinvestment Act to help

stimulate the economy. Of this amount, a total of
$41 million will be used for 65 projects to facili-
tate a rapid and responsible move to large-scale
production of solar, wind, and geothermal energy,
as well as the siting of transmission infrastructure
to supplement renewable energy development.**
Numerous projects are being processed on a “fast

track” under the agency guidance documents.

Wind development has been subject to a flurry
of policies over the last five years (see inset box).
The prevailing Instructional Memorandum (IM)
from BLM Director Bob Abbey issued in late
2008 lays out the agency’s policy for ROW grants
for wind energy projects, covering the three basic
project types: 1) site-specific grants for individual
meteorological towers and instrumentation facili-
ties, with a term that is limited to three years; 2)
project area grants for a larger site testing and
monitoring area also with a term of three years,
renewable; and 3) commercial development
grants that will generally be for a term of 30 years.
Analysis here will focus primarily on commercial

development grants.

October 2002 m January 2006 August 2006 December 2008

BLM issued an

Draft

Record of Decision

BLM issued Instruction

Instruction Memorandum

interim wind programmatic (ROD) published. This Memorandum 2009-043 was issued
energy policy environmental ROD contained policies 2006-216 which updating and replacing
establishing impact and best management replaced 2003-020 earlier guidance and
Bureau-wide statement practices (BMPs) for and implemented the clarifying some of the
guidance on (PEIS) was wind development and January ROD. The IM policies and BMPs

timely processing released for amended 52 land use specified lands on contained in the PEIS. Other
of wind ROW comment. plans, designed to which development important issues relating
permits state whether specific would not be to siting, agency land use
(Instruction areas were closed to or allowed, established planning, processing, and
Memorandum considered appropriate requirements for management requirements
2003-020). for wind development. public involvement, were the primary focus of

and defined permit
application processes.

the IM, but some provisions
and discussion also relate
to FMV and financial issues.



At a Glance: Rental Fee. A development
grant authorizes construc-
tion of all facilities related to
a commercial wind energy
development project, including wind turbines, on-site
access roads, electrical and distribution facilities, and
other support facilities.?® The BLM-wide rental fee for a
wind project is $4,155 per MW of total installed capacity
on public land based on an approved plan.?® This figure
is determined by a formula in which the total anticipated
installed capacity in kilowatts based on an approved
Plan of Development is multiplied by 8,760 (hours per
year), then by a capacity factor of 30 percent, a fed-

eral rate of return of 5.27 percent, and an estimated
purchase price of $0.03 per kilowatt-hour set by the
agency.?” For example, if the total installed capacity of a
project is one megawatt (1,000 kilowatts), the fee would
be $4,155 if the other factors are as set out above.

Wind

Phase-in: BLM has established that annual rental

fees for wind energy projects will be phased in over the
first three years of a grant at 25, 50, and 100 percent
respectively. Using the above example, these fees would
be 25 percent of the total rental fee or $1,039 per MW
the first year, 50 percent or $2,078 per MW the second
year, and 100 percent or $4,155 per MW the third year.
However, the full rental fee applies upon the start of
commercial operations. Rents are to be paid annually
and in advance.?®

Bonding: The Record of Decision on the Wind Program-
matic Environmental Impact Statement (PEIS) required
financial bonds for development projects to ensure com-
pliance with the terms and conditions of the ROW autho-
rization and applicable regulatory requirements “includ-
ing reclamation costs” and “may require” financial bonds
for site monitoring and testing authorizations.?® However,
IM-2009-043 requires a bond for all three types of wind
projects to ensure compliance with the terms and condi-
tions of the ROW authorization and applicable regulatory
requirements, and “may” include potential reclamation
and administrative costs to BLM—a lesser requirement.*
All bonds are to be periodically reviewed at least every
five years to ensure adequacy.

Bidding Procedures/Competition: Although crite-
ria exist for identifying prime wind sites and the ROW
regulations provide for competitive bidding procedures,
IM 2009-043 also states that BLM will only initiate a

competitive process if a land use planning decision

has specifically identified an area for competitive wind
energy leasing.?* BLM failed to set out any criteria for
establishing which areas would be put to competitive bid
or to apply a general rule.

BLM encourages applicants who may have an interest
in a common area to establish a partnership or coop-
erative agreement that establishes compatible use of
the site among the applicants. If the applicants choose
not to form a partnership or cooperative agreement,

the BLM will proceed
to process the first
complete application
with attached cost
recovery fees.3? As a
result, most authoriza-
tions are likely to be
on a honcompetitive,
first come-first served
basis.

Speculation and dil-
igence: BLM asserts
that the qualification
requirements for
applicants contained
in the ROW guidance
help discourage spec-
ulative applicants,

as do the amounts

of the rental fees. In
addition, mandatory
diligent development
requirements are set
out in the guidance
as terms of the ROW

grant, but are somewhat ambiguous.3* Similarly, if con-
struction of wind energy facilities under a development
authorization “has not commenced within 2 years after

Experience with Competitive Bidding

In 1993, 2000, and 2004 BLM
experimented with competitive bidding
processes in three instances: near
Ridgecrest and Riverside, California, and
near Las Vegas, Nevada. The bidding
procedures were case-specific, and no
general system for competitive bidding
has been established.® Additional areas
in Wyoming, California, and Oregon

to which competitive bidding may be
applied are currently being studied

with funds already appropriated

under the “Lands and Realty Manage-
ment - Renewable Energy” heading in
recent budgets. These funds were $86
million in 2009, and $96 million were
requested for 2010 and for 2011.The
bidding procedures for each of the three
instances listed above were different for
each case.

the effective date of the grant or consistent with the
timeframe of the approved POD, the ROW holder must
provide the BLM good cause as to the nature of any
delay, the anticipated date of construction, and evidence
of progress toward commencement of construction.”®®
Failure to comply with the diligence terms and conditions
and to show good cause for delays may lead to termina-
tion of the authorization.®®




Solar Energy Development

Solar energy development on the public lands is
also receiving more and more attention, in both
the Energy Policy Act of 2005 and Secretarial Or-
der 3285 as mentioned in the wind section above.
The stimulus bill also provided funds for the rapid
processing of solar energy projects.”’” The solar
industry has grown remarkably with the annual
rate of photovoltaic (PV) installations alone in-
creasing by more than 80 percent in 2008. While
no utility-scale solar facilities have been built on
public lands, the first were recently permitted and
projects on private lands have been proposed and
built in many states, including California, Texas,
Florida, Pennsylvania, and New York, totaling
more than 10,000 MW currently proposed or
under development.* In recent guidance issued
June 10, 2010, the Director of BLM stated that
there is “significant potential for the development
of solar energy on the public lands in the south-
western states. BLM is processing solar applica-

tions as it has identified some 23 million acres of

public lands with utility-scale energy potential,
and over 200 right of way applications have been
submitted.” Nine such projects were recently
approved for construction on public lands in

California and Nevada.*

Similar to wind energy, Congress has not estab-
lished a framework for the development of solar
energy on the federal lands. However, unlike
wind, a solar PEIS has not been completed—

a draft was released in December 2010 that
evaluates solar energy development zones and
proposed policies.* Nonetheless, like wind
energy development, BLM is processing solar
projects under the ROW provisions of Title V
of FLPMA and the implementing regulations.*
These regulations relate to linear rights of way
such as transmission lines and “areal” (non-linear)
rights of way for other uses of lands. ROW deci-
sions are “full force and effect” decisions that are

effective during any appeals.

October 2004 April 2007 May 2008 m Sept 2010 Dec 2010

Instruction
Memorandum
2005-006

(“Solar Energy
Development
Policy”) issued.
Established that
solar energy
applications will be
processed under
FLPMA right-of-way
authorizations

and are subject to
rental fees.

10

Instruction
Memorandum
2007-097
(“Solar Energy
Development
Policy”) issued
to replace,
update, and
clarify the
October 2004
IM.

Notice of Intent
To Prepare a
Programmatic
Environmental
Impact
Statement

To Evaluate
Solar Energy
Development
published.
Public scoping
meetings and
comment period
commences.

Instruction
Memorandum
2010-141
(“Solar Energy
Interim Rental
Policy”)
released.
Established
new rental
fee schedule
centered on
base rents
and megawatt
capacity fees.

Instruction
Memorandum
2011-003
(“Solar Energy
Development

Policy”) released.

Updated

guidance on due
diligence, access

to records, and
bonding.

Draft of solar
PEIS released
for comment.
Provides an
in-depth look at
24 Solar Energy
Zones, and
offers proposed
policies for
program to

be created

with Record of
Decision.



Annual Rents: BLM will
charge a land rental fee as
well as a “capacity fee” for so-
lar projects. According to BLM,
“the MW capacity fee captures the increased industrial
use value of the authorization, above the limited rural/
agricultural land value captured by the base rent.”*® As is
true with wind, capacity is used in two ways in the solar
fee formula. The MW capacity fee is based in part on the
total authorized project MW capacity approved by BLM

in an approved plan of development. Another part of

the fee formula takes into account the “capacity factor”
which reflects the fact that the facility will not always be
operating at full installed capacity and that the efficiency
of technologies varies. The fee formula also uses the
price of electricity and a federal rate of return as ad-
ditional factors. Because the various solar technologies
have different efficiencies, BLM applies a slightly differ-
ent formula for each type of solar facility. The variable

in each formula is the percentage used for the capacity
factor—the number used to represent the estimated ac-
tual operational efficiency of each type. Based on each
formula, the resulting MW capacity fees are: $5,256 per
MW for PV projects assuming a 20 percent capacity fac-
tor; $6,570 per MW for concentrated PV and concentrat-
ed solar power (CSP) projects without storage capacity
assuming a 25 percent capacity factor; and $7,884 per
MW for CSP projects with storage capacity of 3 hours or
more assuming a 30 percent capacity factor.

At a Glance:

Solar

In @ method similar to that used for wind energy, these
MW capacity fees are calculated by using formulas that
include an average electricity price of $0.06 per kilowatt-
hour and an average federal bond yield of five percent to
reflect the 10-year average of the 20-year Treasury bond
yield (as of March 2010). Although BLM has stated that
“It]he rental policy will periodically be reviewed to ensure
that the base rent and MW capacity fee represent a

fair return to the public,” there is no automatic link to
market prices.* The IM indicates that the average bond
yield was chosen as indicative of a return on a long term
investment—similar to the term of a solar ROW develop-
ment grant, and hence is “an amount which reflects

the rate of return the public would expect for the use of
Federal resources.”

Phase in: The capacity fee that results from the ap-
plication of the formula is to be charged on an annual
basis upon the start of generation of electricity, but BLM

provides a five-year implementation period after the start
of generation at the rates of 20 percent the first year, 40
percent the second year, 60 percent the third year, 80
percent the fourth year, and 100 percent in the fifth and
subsequent years of operations. If a project is developed
in phases, the MW capacity fee will only be charged for
the authorized MW capacity approved for the phase(s)
installed. The MW capacity fee for subsequent phases
of development will start at the time generation of
electricity begins for the subsequent phases of develop-
ment. In moving from one phase to the next phase, only
incremental (newly added) capacity will be subject to the
phase in of the capacity fee.

Bonding: Solar projects are subject to similar cost
recovery and rental payments* and bonding require-
ments*® as wind energy. Performance and reclamation
bonds will be required for solar development projects to
ensure compliance with the terms and conditions of the
authorization and the requirements of the regulations,
including removal of solar collectors and other struc-
tures, as well as the reclamation of access roads and
disturbed areas.

Bidding Procedures/Competition: Although prime
solar sites have been identified, BLM has not required
competitive procedures to apply to their development.*”
As was true of wind facilities, ROWSs for solar facilities are
usually issued on a first come-first served basis, in that
competitive bidding will only be utilized if the relevant
land use plan has specifically identified an area for com-
petitive offering. The 2007 IM states that “The BLM may
also consider other public interest and technical factors
in determining whether to offer lands for competitive leas-
ing,”*® although it does not appear that additional guid-
ance has been issued on defining these considerations.

Speculation and diligence: The 2007 and 2010 IMs
state that BLM will discourage speculation by ensur-
ing that an applicant meets qualification requirements
of the regulations at 43 C.F.R. 2803.10(a)-(c). These
require demonstration of technical and financial capabil-
ity to construct, operate, maintain, and terminate solar
facilities. In addition, the ROW grant must include due
diligence requirements—approved projects must begin
construction within two years after the effective date of
the grant. If not, the ROW holder must show good cause
for the delay and failure to do so may result in suspen-
sion or termination of the authorization.
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Fair Return to Taxpayers from Wind and
Solar Development Must be Established

The current ROW-based systems used by BLM
for development of wind and solar energy

projects on public land almost certainly will fail
to ensure the government is receiving FMV for
the development of these public resources. This

concern is based on the following:

FMV not expressly required: Despite the re-
peated references in FLPMA to obtaining FMV,*
neither the policies set out in the wind develop-
ment PEIS, nor the policy guidance in IMs for
both wind and solar contain goals or require-
ments for FMV or other financial returns. Many

authorizations have already been processed.

Competitive leasing not required: IM 2009-
043 and IM 2007-097 for wind and solar, respec-
tively, provide that areas specifically identified

for “competitive leasing” in land use plans will

be offered competitively, but it is unknown how
many wind or solar sites will be so developed. The
wind PEIS set out information on the location of
high potential lands, and the ROD that followed
the PEIS amended many land use plans to declare
certain areas appropriate for wind development.
But neither document specified under what pro-
cedures development would occur nor declared
any suitable for further study for possible compet-
itive bidding procedures. None of the subsequent
BLM guidance materials mention using wind
class ratings of the federal lands as the basis for a
determination to preliminarily open specific areas
to competitive bidding (depending on subse-
quent environmental studies). Similarly, although
prime solar sites have been identified, the solar
development guidance to date establishes that

competitive bidding will only be utilized if the
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relevant land use plan has specifically identified
an area for competitive leasing, and that the BLM
may also consider other public interest and tech-
nical factors in determining whether to offer lands
for competitive leasing. The agency guidance that
authorized noncompetitive development could
just as well have authorized competitive bidding
for prime sites that are found to meet all screening
criteria. And BLM’s statement that competitors
will be encouraged to share sites seems unrealis-
tic. Based on publicly-available information, “first
come-first served” is likely to be the rule even

where a competitive interest exists.

Rate of return too low: The rent formula used
for wind and solar energy uses a “federal rate of
return” that is keyed to the 10-year average of
30-year and 20-year Treasury bond interest rates
respectively. This appears to be an attempt to
charge a fee analogous to a royalty, but it is low
compared to royalty rates paid by other indus-
tries. The justification for the rate of return is that
the Treasury bond rate is an example of a rate

of return for a long-term investment. However,
the federal bond rate is a rate paid by the federal
government to borrow money, rather than a

rate received by the federal government for the
development of a public resource. More analo-
gous rates would be royalty rates received by the
government for the commercial development of
other resources on the federal lands to ensure ap-

propriate profit sharing for taxpayers.



Actions Needed to
Establish Sound Wind
and Solar Programs

RECOMMENDATIONS

Congress
needs to
act to
ensure

a fair
return to
taxpayers
and to
create
consistency and

stability for sound

investment in wind and solar development.

Dry lake wind,
Navajo County,
Arizona.

royalties, competitive bidding, siting

standards, or dedication of receipts

Securing a fair return for the public from the
commercial development of federal wind and
solar resources is a legitimate and vital concern,
especially in these times of fiscal constraints.
Analysis of the government’s efforts to collect a
fair return for the use of public lands for develop-
ment of other energy resources leads to some
general conclusions about how to improve those
programs and highlights some important features
critical to developing sound federal wind and

solar development programs.

» Statutorily establish wind and solar
development programs: Development

of wind and solar energy programs is proceed-
ing on a “fast track” without a clear framework.
Prime sites are being processed without statutory

requirements for commercial leasing, production

to the protection of surrounding
lands. Some of these elements can
be achieved by administrative action
alone, but a statutory basis is essential to ensure a
robust program. Enacting legislation would allow
elected officials to establish these important pro-
grams, would provide clear program requirements
and the consistency and stability that investors
need to go forward, and would also likely reduce

litigation.

A review of current laws and regulations for
several federal resource development programs
such as oil and gas, hydropower, and offshore
renewables reveals many precedents important to
sound onshore wind and solar programs. Certain
statutory provisions could impede desirable and
effective wind and solar programs; others could
be conducive to them. Several features of current

programs are set out in Table 2.
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Table 2. Key Features of Statutes Authorizing Energy Development on Public Lands

Establishing
statute

Leases or ROW

Competitive
leasing option

Rentals
charged?
Reflect FMV?

Royalties

Specific leasing
provisions

to avoid
speculation

Reduction

or Waiver of
royalties or
other charges
allowed

Accurate
and verified
measurement

Revenue
reinvestment in
conservation

Coal

Mineral Leasing
Act of 1920,
and the Surface
Mining and
Reclamation
Control Act of
1977

Leases

Yes

Yes; do not
reflect FMV

Not less than
12.5% for
surface, 8% for
underground

Minimum bids

Yes, to promote
development or
if lease cannot

be operated

No

Some fees to

be used for
reclamation and
restoration
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Onshore oil/
gas

Mineral Leasing
Act of 1920

Leases

Yes

Yes; do not
reflect FMV

Not less than
12.5%

Minimum bids,
highest qualified
bidder

Yes, to carry out
MLA, promote
development,

if lease cannot
be operated,

or special
circumstances

No

No

Source: Analysis of statutes, as amended, and implementing regulations.

Offshore oil/
gas

Outer
Continental
Shelf Lands Act
of 1953

Leases

Yes

Yes; do not
reflect FMV

Varies, new
leases not less
than 12.5%

Highest qualified
bidder, thorough
bidding system

Yes, to carry
out OCSLA,
prevent waste,
Or conserve
resources

No

$900 million
annually to
LWCF from total
royalty payments
for most leases
Gulf of Mexico

Offshore
renewables

Outer
Continental
Shelf Lands Act
of 1953

Leases

Yes

Yes; do not
reflect FMV

Varies, operating
fee analogous

Prequalification
requirements
for bidding,

fee payments,
minimum bids

Yes, same as
offshore oil and
gas

No

No

Hydropower

Federal Power
Act of 1920

ROW

No

Yes; do not
reflect FMV

N/A

Yes, Federal
Energy
Regulatory
Commission

may waive
requirements if
in public interest

No

No

Geothermal

Geothermal
Steam Act
of 1970

Leases

Yes

Yes; do not
reflect FMV

Not less than 2,
not more than
5% when final

Highest qualified
bidder, initial
fees and
payments

Yes, to
encourage
production,
conserve
resource, or if
lease cannot be
operated

No

No



Many of these statutes have had mixed results

in returning FMV for the resources and also
demonstrate that it is simpler to establish robust
programs from the outset than to modify them at

a later date.

Offer wind and solar development
rights in suitable areas as leases: Wind
and solar development is currently proceeding
through issuance of ROW authorizations. Be-
cause a ROW relates to the use of lands rather than
to the development of a resource on or emanating
from lands, the legal instrument is a bad fit for the
development of resources. The placement of fa-
cilities on, or other physical use of, federal lands is
very different from the commercial development
of a resource. For other energy resources, leases
have proven more appropriate than ROW autho-
rizations in collecting a fair return to taxpayers
and ensuring the long-term certainty required by
developers and the public alike. Moreover, ROW
authorizations under FLPMA are intended for
and better suited to limited uses of lands under
a multiple-use framework, than to long-term,
exclusive commercial resource development
operations. Many of the ROW regulations are
worded permissively, whereas clear requirements
are preferable for development programs. In ad-
dition, using existing ROW regulations supple-
mented by unilateral agency IMs precludes public

input on issues, including FMV.

Under the Mineral Leasing Act, coal and onshore
oil and gas companies are authorized to operate
on and extract resources from public lands under
a leasing structure. The Outer Continental Shelf
Lands Act sets up a leasing program to develop
OCS resources expeditiously and in an orderly
fashion, subject to environmental safeguards, and

“in a manner consistent with the maintenance

of competition and other national needs.”** This
statute, as amended by Section 388 of the Energy
Policy Act of 2005, also allows leasing for offshore
renewable energy resources. Finally, the Geother-
mal Steam Act allows for leasing of geothermal

resources.

The only energy resource managed with the
ROW system (besides solar and wind) is hy-
dropower. Unfortunately, the ROW approach
has caused many issues with confusing permit
terms and an inadequate return to the public. The
GAO found that the ROW framework used by
the Federal Energy Regulatory Commission for
hydropower development resulted in a return of

less than two percent of the market value of the

federal lands.**

It is important to note that leasing programs for
all of these fuel sources are complicated, and
sometimes include areas off limits to leasing, the
distinguishing between commercial, limited, and
noncompetitive leases, and other terms that are
specific to the resource. Nevertheless, it is clear
that the management of these fuel sources ben-
efits from leasing systems designed to deal with

long-term, commercial operations.

Offer prime areas competitively:
Offering leases competitively is a straightforward
way to determine the value of federal lands and
resources for commercial electricity generation.
Competitive offering appropriately shifts the
risk burden from taxpayers onto the economic
interests who stand to profit from access to the

resource in question.
Allleased energy resources are offered competi-

tively, at least in some instances.’” Coal leases are

offered on a competitive or noncompetitive basis
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depending on whether an area is designated a
“coal producing region,” emergency circumstanc-
es exist, or in other circumstances.** Onshore

oil and gas parcels are offered initially (and most
frequently) on a competitive basis, and second-
arily on a noncompetitive basis. Offshore oil and
gas leases are offered competitively, although with
complex bidding systems that can be changed at
the Secretary of the Interior’s discretion. Offshore
renewable leases for commercial development

are also authorized to be competitively offered
when competitive interest exists, although this
has not yet occurred. Limited leases—those for
site assessment and technology testing, for up

to five years—may be issued on a competitive

or noncompetitive basis. Geothermal leases are
offered competitively unless no bids are received,
in which case an area may be leased noncompeti-
tively during a two-year period following the lease

sale.

While competitive offering is the norm, it is
important to note that many questions remain
unanswered with regard to how a competitive sys-
tem should function for wind and solar resources.
Policymakers should carefully evaluate the impact
of different auction systems on the industries

before implementing a policy.

Charge rental rates comparable
to those on nearby private and state
lands: Because wind and solar facilities will use
public lands, rents for this use should be charged.
Charging rental rates that are comparable to adja-
cent state and private lands is integral to ensuring
fair market value is returned to taxpayers for the
duration of the project. Phasing in rents is ap-
propriate, both to allow time for construction and
final permitting, and because rental fees are an

important component of diligence requirements
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to ensure development rights are acted uponina

timely manner.

Development of all energy resources on federal
lands is subject to annual rents (see Table 3), but
not all rental rates accurately reflect fair market
value. For example, coal leases are subject to rents
of not less than $3 per acre.’* This amount may
be reduced or waived to promote development

or if the Secretary of the Interior determines the
lease cannot be successfully operated. Onshore
oil and gas lessees are required to pay rents of not
less than $1.50 per acre for the first five years of
alease and not less than $2 per acre per year for
each year thereafter; a minimum royalty in lieu of
rental may be applied if the royalty is not less than
the rental that would otherwise apply. Because

of the lessons learned from other fuel sources
about the difficulties of assessing fair market value
for rental rates, it is important that guidelines to
ensure that rental rates are comparable to nearby
nonfederal lands are established for wind and

solar resource programs.

Charge royalties to collect a fair
return from commercial generation:
Leases should include royalties at a rate that
provides a fair return to the public and encour-
ages responsible development. In addition to a
rent for the use of the land, commercial energy
developers on public lands have been required to
pay taxpayers a fraction of each unit of commod-
ity produced, in cash or in kind, effectively as a
profit sharing arrangement (see Table 4). This is
also typically the case for energy development on

private lands.

However, the current rental-based system es-
tablished for wind and solar energy imprecisely

attempts to charge a royalty with a rental rate that



Table 3. Rental Provisions for Energy Development

Coal Onshore oil
and gas
Implementation  Secretary sets Not less than
by regulation, $1.50/acre/year
currently not less  for the first five
than $3/acre. years, not less
than $2/acre/
year thereafter.
Rents may

increase, but

same since 1988.

Source: Analysis of statute and implementing regulations.

includes a “capacity factor charge.” This approach
does not necessarily ensure a fair return because
itis not directly linked to actual commodity

production.

Although royalties are commonly used with other
fuel sources, implementation has often resulted

in less than a fair return. For example, statute calls
for royalties on coal development of not less than
12.5 percent of the value of coal removed from

a surface mine, and no less than 8 percent of the
value of the coal removed from an underground
mine. These rates have become fixed rates at the
statutory minimum in practice. For onshore oil
and gas, even though before 1988 royalties were
charged on a sliding scale of up to 25 percent
(depending on quantity of production), since
1988 the BLM regulations have locked in the 12.5
percent as the fixed rate, thereby again turning the

statutory minimum into a regulatory maximum.

Royalties should be linked to market prices in
order to: avoid the necessity for either Congress

or the administering agencies to step in with

Offshore oil
and gas

Offshore
renewables

Hydropower

Annual rentals set ~ $3/acre unless Fixed by Federal

out in Notice of otherwise Energy Regulatory
Lease Sale established; Commission at
project easement  two times DOI
is $5/acre/yr schedule for
with min $450/ linear ROWs.

yr; ROWs $70/
nautical mile with
min. of $450/yr.

corrections (that may be difficult to put in place);
ensure a fair share of high profits are captured

for the public; provide lessees with relief during
down years, thereby avoiding most “hardship”
royalty waivers that then may be difficult to undo;
and assure more consistent revenues. If royalties
are not linked to market prices, the government
risks losing large amounts of money-in fact, the
GAO found that the revenues lost during a period
of royalty relief between 1996 and 2000 was
between $21 and $53 billion.>

Importantly, most energy sectors enjoy “ramping
up” periods during which royalties are phased in.
For example, in the case of geothermal power, a
royalty on electricity produced is charged at 1.75
percent of gross proceeds for the first 10 years of
production and 3.5 percent for subsequent years
of production. The Secretary of the Interior may
waive, suspend, or reduce the rental or royalty for
any lease or portion of a lease. Given the national
policy priority placed on clean energy deploy-
ment, a phase in period appears desirable in the

case of wind and solar.
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Geothermal

Competitive: $2/
acre for 1st year,
$3/acre for the
2nd-10th years.
Noncompetitive:
$1/acre for the
first 10 years.
After 10th year,
annual rent for
both is $5/acre/
year.




Table 4. Summary of Royalty Collections in Practice

Royalty rate

May be reduced
or waived?

Coal Onshore oil Offshore oil
and gas and gas

Statutory rate Statutory rate Varies; generally

of not less than of not less than 12.5%, 18.75% in

12.5 % for 12.5% is fixed some areas.

surface, 8 % for at that rate by

underground, regulation.

royalties are fixed

at that rate in

practice.

Yes Yes Yes. Some

special royalty
relief provisions
enacted.

Source: Analysis of statute and implementing regulations.

Encourage prompt development
and maximize returns through specific
leasing provisions: Avoiding speculation and
encouraging development should be a priority for
wind and solar development programs. Other fuel
sources incorporate various provisions to encour-
age development, discourage speculation, and
ensure a fair return to the public. Measures that
encourage prompt development of leases include
short lease terms, royalty rates linked to prompt
development, and higher royalty rates in areas be-
lieved to have good resource potential. Discour-
aging specious or speculative market behavior has
sometimes been accomplished by setting appli-
cant qualifications, establishing minimum bids,
or by the use of “reservation bids” equal to the
amount the agency has concluded from agency
or independent analysis is the market value of a

particular tract for certain offshore drilling leases.

Coal leases have minimum bids set on a regional

basis that may be expressed in either dollars per
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Offshore Hydropower Geothermal
renewables
Analogous None; The Federal ~ 1.75% for first
“operating fee” Energy Regulatory 10 years, 3.5%
varies depending ~ Commission thereafter.
on bidding system  doubles the linear
ROW fee for non-
linear ROW.
Yes, if consistent N/A Yes
with Act and will
not impair rights
of third parties.
Must document in
writing.

acre or cents per ton, to be not less than $100
per acre. For onshore oil and gas leases a national
minimum bid of $2 per acre has been established,
and for both on and offshore leases the Secretary
is to accept the highest bid from a “responsible
qualified bidder” And when selecting a bidding
system for offshore oil and gas leases, the deci-
sion should be based on providing a fair return,
increasing competition, avoiding speculation,
avoiding delays, developing resources in a timely
manner, and other factors. To dampen specula-
tion for offshore renewables, prequalification
requirements for bidding are required, fee pay-
ments encourage participation by serious project
proponents, and the sites offered for lease will
have high enough resource potential to set a high
minimum bid. The agency will also assess the ad-
equacy of high bids for a specific area in compari-
son to calculated reservation prices for the rights.
Geothermal leases are awarded to the highest
qualified bidder, who must initially pay 20 per-

cent of the amount bid, a processing fee, and the



first year’s rental. However, there are no require-
ments for minimum or reservation bids. Current
agency instructions for wind and solar rely on
applicant qualifications and on diligent develop-
ments requirements. However, the current ROW
regulations will apply, and these provide only
discretionary consequences for failure to comply

with the timely development requirements.

Establish robust verification mecha-
nisms: Inspections, audits, or independent test-
ing should be required by the managing agency to
verify information crucial to the determination of
appropriate charges or royalties. Many of the cur-
rent regulatory programs that allow “self-report-
ing,” by which lessees, whether by sworn state-
ments or not, submit this data have experienced
significant underreporting. For example, GAO
found that 40 percent of the geothermal royalty
figures were missing for the projects it reviewed.
Agencies should require the use of up-to-date
measuring devices that are calibrated regularly,
and maintain internal data-processing systems
adequate to the task of communication and stor-
age of production figures. The recent solar IM
requires agency access to company records, but
does not require that the agency request infor-
mation that could verify the elements of the fee

formula.

Determination of FMV for most energy resources
derived from federal lands is not subject to robust
measurement and verification mechanisms.
Rather, it is often subject to the Secretary’s discre-
tion and authority, sometimes supplemented

by measures such as public comment on coal
appraisals. Many agencies have been criticized for
their lax oversight, which may have resulted in the

loss of large returns to the federal government.

Reinvest revenues in improved sys-
tem design and conservation activities
to ensure long-term project sustain-
ability: Because wind and solar development
are novel activities for DO, dedicating a portion
of receipts to improving the permitting system
is likely to improve the overall outcome with
regard to both fiscal and natural resources. Funds
should also be made available for transfer to state
agencies involved in permitting projects on public
lands to ensure a federal commitment of resourc-
es can be met with an equal commitment by state
partners and avoid stranded federal investments.
Additionally, in light of the reasonably foreseeable
adverse impacts of development on the demon-
strated economic value of the goods and services
provided by public lands to the surrounding
communities and the nation, a significant share
of the federal revenues generated by commercial
wind and solar development should be dedicated
to offsetting development impacts across the
landscape through restoration, and management
of affected lands and resources for wildlife, eco-

system health, and recreational values.

Under many current statutes, federal receipts
from resource development programs are
dedicated in whole or in part to processing

more development permits, or are returned to

the Treasury as miscellaneous receipts. Rental
revenues from onshore oil and gas are divided 50
percent to the states and 50 percent into the BLM
Permit Processing Improvement Fund. Gener-
ally, onshore oil and gas revenues are divided 50
percent to states, 40 percent into the Reclamation
Fund under the 1902 Act,* and 10 percent to the
U.S. Treasury. Offshore oil and gas and renew-
ables revenues within three miles of shore are
subject to revenue sharing, and usually 27 percent

of revenues are paid to coastal states. Revenues
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from leases more than three miles offshore are
to be deposited in the Treasury, although spe-
cial regulations exist for the Gulf of Mexico. Of
hydropower license revenues, 12.5 percent are
paid to the Treasury, 50 percent are paid into
the 1902 Reclamation Fund and 37.5 percent
are paid to the state. And for geothermal energy,
except in Alaska, SO percent are paid to the state,
25 percent to the county, and 25 percent to the

Treasury.

Some federal receipts are also directed to con-
servation to offset development impacts and for
reclamation. For example, the Surface Mining
Control and Reclamation Act imposes additional
fees on coal mining that go to states and tribes to
be used for reclamation and restoration of land
and water resources adversely affected by past
coal mining. Additionally, $900 million annually
of offshore drilling revenues are set aside for the
Land and Water Conservation Fund, subject to
annual appropriation, to be spent on land acquisi-

tion programs.®’
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Conclusions

A review of current laws and regulations
for several federal resource development
programs reveals many issues relevant

to the development of sound wind and
solar programs. The use of some provi-
sions could impede desirable and effec-
tive programs; the use of others could be
conducive to sound programs. Although
commercial wind and solar development
will not extract a resource from the federal
lands in the same sense that removing a
mineral does, the commercial development
will use resources — such as advantageous
terrain and prime wind and solar sources.
Development will impact the values of the
tederal lands that have been demonstrated
to play an increasingly significant role in the
economies of the surrounding communi-
ties. Securing a fair return for the public
from the commercial development of wind
and solar resources is a legitimate concern,
and, in these times of fiscal constraints, a
vital one. Fiscal concerns combined with
the important roles the scenic, wildlife, and
recreational attributes of the federal lands
play in the modern economies of sur-
rounding communities indicate both that
revenues should be collected accurately and
diligently, and that a significant share of the
revenues realized from wind and solar de-
velopment programs should be dedicated
to mitigating impacts of commercial devel-
opment, and to restoring and maintaining

the health of the remaining federal lands.
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and Energy Source, 2004 — 2008 (August 2010), available

at http://www.eia.doe.gov/cneaf/solar.renewables/page/
trends/tablel_11.pdf.

* U.S. Department of the Interior, Bureau of Land Man-
agement - Renewable Energy Authorization (September 9,
2010) available at http://recovery.doi.gov/press/bureaus/
bureau-of-land-management/bureau-of-land-management-
renewable-energy-authorization/.

%5 QOther offsite facilities, such as electrical transmission and
additional access roads may require a separate linear ROW
authorization.
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Endnotes

% Updated from the fee originally established by the Interim
Wind Energy Development Policy of October 2002.

%7 The federal rate of return is based on the 10-year average
of the 30-year Treasury bond yield (in January 2008), and
was chosen as indicative of an expected rate of return on
along-term investment analogous to the likely length of a
wind development grant. The rate will likely be revised to
5.0 percent soon (Personal communication with Ray Brady,
supra (July 2,2010).)

» Any separate linear ROWs issued for offsite facilities to
support the wind energy project will be subject to the linear
right of way rental provision of 43 C.ER. 2806.20.

¥ A minimum bond is set in the amount of $10,000 per
wind turbine, considering salvage values of turbines and tow-
ers, for all wind energy development projects.

3 This permissive language as to reclamation and adminis-
trative costs deviates from the express language in the ROD
that reclamation costs would be required as part of the bond
for development projects.

»

31 Other parts of the IMs refer to “commercial development
rather than “leasing” Wind locations are classified from 1

to 7 for wind power at heights of 10 meters and 50 meters.
Class 4 is rated as having good potential for wind energy
generation, Class 5 is excellent, and Class 6 is outstanding
See U.S. Energy Information Administration, Renewable
Energy — Wind Data and Information, http:/ /www.eia.doe.
gov/cneaf/solar.renewables/page/wind/wind.html.

32 Asrequired by 43 C.ER § 2804.14(2010).
3 Personal communication with Ray Brady, supra.

** One requirement states: “If monitoring facilities under a
site testing and monitoring right-of-way authorization have
not been installed within 12 months after the effective date
of the authorization or consistent with the timeframe of
the approved POD, the holder will provide the BLM good
cause as to the nature of any delay, the anticipated date of
installation of facilities, and evidence of progress toward
commencement of construction.” The reference to a POD
seems to indicate this applies to test and monitoring project
area ROWS, but could apply to both site-specific and project
testing and monitoring authorizations.

% U.S. Department of the Interior, IM No. 2006-216,
Wind Energy Development Policy (August 24, 2006), avail-
able at http://www.blm.gov/wo/st/en/info/regulations/
Instruction_Memos_and_Bulletins/national_instruc-
tion/2006/2006-216__ .html.

36 43 C.ER.§2807.17 (2010).
¥ Pub. L. No. 111-5, 123 Stat. 115 (2009).

3% Testimony of Craig Mataczynski, supra.
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¥ Bureau of Land Management Instruction Memorandum
(IM) No. 2010-141 (June 10,2010).

4 See http://www.blm.gov/wo/st/en/info/news-
room/2010/december/NR_12_20_2010.html.

# Telephone Interview with Ray Brady, supra (July 2,
2010). A draft PEIS is available at http://solareis.anl.gov/
and a final released in the fall of 2011.

# 43 C.ER. Group 2800.
$ IM2010-141.

# Id. This bond rate is lower than the rate for 30-year bonds
set out in the current formula for wind resources and a BLM
representative indicated that the wind policy in this regard
would be updated to five percent soon.

* Asrequired by 43 C.E.R. §§ 2804.14, 2805.16, and
2806.10 (2010).

 Id.§ 2805.12(g).

7 See Secretary Salazar, Senator Reid Announce ‘Fast-
Track’ Initiatives for Solar Energy Development on Western
Lands, Press Release (June 29, 2009), available at http://
www.blm.gov/wo/st/en/info/newsroom/2009/june/
NR_0629_2009.html.

# U.S. Department of the Interior, IM No. 2007-097, Solar
Energy Development Policy (April 4, 2007), available at
http://www.blm.gov/pgdata/etc/medialib/blm/wo/Com-
munications_Directorate/public_affairs.Par.20041.File.dat/
IM2007-097.pdf.

# Both in the general policy section 43 U.S.C. section 1701
and in the rights of way section 1764.

0 43 US.C.A.§ 1332(3) (West 2007).

1 U.S. Gov'T ACCOUNTABILITY OFFICE, GA0-03-383,
FEDERAL ENERGY REGULATORY COMMISSION: CHARGES
For HYDROPOWER PRrOJECTS’ USE OF FEDERAL LANDS
NEeeD To Be ReassesseD, (May, 2003).

52 Hydropower, which is developed under ROWS, is not
competitively offered.

33 Importantly, although several regions of the country had
been certified as “coal producing regions,” all were formally
decertified in 1990, meaning leases can be offered non-com-
petitively by application.

% As established by the Coal Management Provisions and
Limitations in the Code of Federal Regulations.

5 U.S. Gov'T ACCOUNTABILITY OFFICE, GA0-09-1014T,
FEDERAL O1L AND GAS MANAGEMENT: OPPORTUNITIES
Exist To IMPROVE OVERSIGHT, (September 16, 2009).

¢ These funds are used to build and maintain water resource
projects in the western states.

7 16 US.C. 4601-5(c) (West 2007).
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