DIVISION B - TAX, UNEMPLOYMENT, HEALTH, STATE FISCAL
RELIEF, AND OTHER PROVISIONS



TITLE I - TAX PROVISIONS
A. Tax Relief for Individuals and Families

1. Making Work Pay credit (sec. 1001 of the House bill, sec. 1001 of the Senate
amendment, sec. 1001 of the conference agreement, and new sec. 36A of the Code)

Present Law

Earned income tax credit

Low- and modcratc-income workers may be eligible for the refundable carned income tax
credit (“EITC”). Eligibility for the EITC is bascd on carned income, adjusted gross incomc,
investment income, filing status, and immigration and work status in the United States. The
amount of the EITC is based on the presence and number of qualifying children in the worker’s
family, as well as on adjusted gross income and carned income.

The EITC generally cquals a specified percentage of carned income' up to a maximum
dollar amount. The maximum amount applics over a certain income range and then diminishes
to zcro over a specificd phascout range. For taxpayers with carned income (or adjusted gross
income (“AGI"), if greater) in excess of the beginning of the phaseout range, the maximum
EITC amount is reduced by the phaseout rate multiplied by the amount of eamed income (or
AGI, if grcater) in excess of the beginning of the phasecout range. For taxpayers with cared
income (or AGI, if greater) in excess of the end of the phascout range, no credit is allowed.

The EITC is a refundable credit, meaning that if the amount of the credit exceeds the
taxpayer’s Federal income tax liability, the excess is payable to the taxpayer as a direct transfer
payment. Under an advance payment system, eligible taxpayers may elect to receive the credit
in their paychecks, rather than waiting to claim a refund on their tax returns filed by April 15 of

the following year.

Child credit

An individual may claim a tax credit for eaéh qualifying child under the age of 17. The
amount of the credit per child is $1,000 through 2010 and $500 thereafter. A child who is not a
citizen, national, or resident of the United States cannot be a qualifying child.

The credit is phased out for individuals with income over certain threshold amounts.
Specifically, the otherwise allowable child tax credit is reduced by $50 for each $1,000 (or
fraction thereof) of modified adjusted gross income over $75,000 for single individuals or heads
of households, $110,000 for married individuals filing joint returns, and $55,000 for married
individuals filing separate returns. For purposes of this limitation, modified adjusted gross

! Earned income is defined as (1) wages, salaries, tips, and other employee compensation, but
only if such amounts are includible in gross income, plus (2) the amount of the individual’s net self-

employment earnings.



income includes certain otherwise excludable income carned by U.S. citizens or residents living
ubroad or in certain U.S. territorics.

The credit is allowablc against the regular tax and the alternative minimum tax. To the
cxtent the child credit exceeds the taxpaycr's tax liability, the taxpayer is cligible for a
refundable credit (the additional child tax credit) cqual to 15 percent of carned income in excess
of a threshold dollar amount (the “earnced income™ formula). The threshold dollar amount is
$12,550 (for 2009), and is indcxed for inflation.

Familics with three or more children may determine the additional child tax credit using
the “alternative formula,” if this results in a larger credit than determined under the cared
incomc formula. Under the altcrnative formula, the additional child tax credit cquals thc amount
by which the taxpayer’s social security taxes cxceed the taxpayer’s earned income tax credit.

Earned income is defined as the sum of wages, salaries, tips, and other taxable employee
compensation plus net self-employment earnings. Unlike the EITC, which also includes the
preceding items in its definition of earned income, the additional child tax credit is based only on
earned income to the extent it is included in computing taxable income. For example, some
ministers’ parsonage allowances are considered self-employment income, and thus are
considered earned income for purposes of computing the EITC, but the allowances arc excluded
from gross income for individual income tax purposes, and thus are not considered carned
income for purposes of the additional child tax credit.

House Bill

In general

The provision prov1des eligible individuals a refundable income tax credlt for two years
(taxable years beginning in 2009 and 2010).

The credit is the lesser of (1) 6.2 percent of an individual’s earned income or (2) $500
($1,000 in the case of a joint return). For these purposes, the earned income definition is the
same as for the earned income tax credit with two modifications. First, earned income for these
purposes does not include net earnings from self-employment which are not taken into account in
computing taxable income. Second, earned i income for these purposes includes combat pay
excluded from gross income under section 1 122

The credit is phased out at a rate of two percent of the eligible individual’s modified
adjusted gross income above $75,000 ($150,000 in the case of a joint return). For these purposes
an eligible individual’s modified adjusted gross income is the eligible individual’s adjusted gross
income increased by any amount excluded from gross income under sections 911, 931, or 933.
An eligible individual means any individual other than: (1) a nonresident alien; (2) an individual
with respect to whom another individual may claim a dependency deduction for a taxable year

2 Unless otherwise stated, all section references are to the Internal Revenue Code of 1986, as
amended (the “Code”).



beginning in a calendar ycar in which the cligible individual's taxable ycar begins; and (3) an
cstate or trust. Each cligible individual must satisfy identical taxpayer identification number
requirements to thosc applicable to the carned income tax credit.

atment of ¢

Mi i possessions’

The U.S. Treasury will make payments to cach mirror codc possession in an amount
cqual to the aggregate amount of the credits allowablc by reason of the provision to that
possession’s residents against its income tax. This amount will be determined by the Treasury
Secretary based on information provided by the government of the respective possession. For
purposes of these payments, a possession is a mirror code possession if the income tax liability
of residents of the possession under that possession’s income tax system is determined by
reference to the U.S. income tax laws as if the possession were the United States.

Non-mirror code possessions’
[ )

To each possession that does not have a mirror code tax system, the U.S. Treasury will
make two payments (for 2009 and 2010, respectively) in an amount estimated by the Secretary as
being equal to the aggregate credits that would have been allowed to residents of that possession
if a mirror code tax system had been in effect in that possession. Accordingly, the amount of
each payment to a non-mirror Code possession will be an estimate of the aggregate amount of
the credits that would be allowed to the possession’s residents if the credit provided by the
provision to U.S. residents were provided by the possession to its residents. This payment will
not be made to any U.S. possession unless that possession has a plan that has been approved by
the Secretary under which the possession will promptly distribute the payment to its residents.

General rules

No credit against U.S. income tax is permitted under the provision for any person to
whom a credit is allowed against possession income taxes as a result of the provision (for
example, under that possession’s mirror income tax). Similarly, no credit against U.S. income
tax is permitted for any person who is eligible for a payment under a non-mirror code
possession’s plan for distributing to its residents the payment described above from the U.S.

Treasury.

For purposes of the payments to the possessions, the Commonwealth of Puerto Rico and
the Commonwealth of the Northern Mariana Islands are considered possessions of the United

States.

3 Possessions with mirror code tax systems are the United States Virgin Islands, Guam, and the
Commonwealth of the Northern Mariana Islands. ' ‘

4 Possessions that do not have mirror code tax systems are Puerto Rico and American Samoa.



For purposes of the rule permitting the Treasury Sceretary to disburse appropriated
amounts for refunds duc from certain credit provisions of the Internal Revenue Code of 1986, the
payments requircd to be made to posscssions under the provision are treated in the same manner
as a refund duc from the credit allowed under the provision.

Federal programs or Federally-assisted programs

Any credit or refund allowed or madc to an individual under this provision (including to
any resident of a U.S. posscssion) is not taken into account as income and shall not be taken into
account as resources for the month of receipt and the following two months for purposcs of
determining cligibility of such individual or any other individual for bencfits or assistance, or the
amount or cxtent of benefits or assistance, under any Federal program or under any State or local
program financed in whole or in part with Federal funds.

Income tax withholding

Taxpayers’ reduced tax liability under the provision shall be expeditiously implemented
through revised income tax withholding schedules produced by the Internal Revenue Service.
These revised income tax withholding schedules should be designed to reduce taxpayers’ income
tax withheld for each remaining pay period in the remainder of 2009 by an amount equal to the
amount that withholding would have been reduced had the provision been reflected in the
income tax withholding schedules for the cntire taxable year.

Effective date

The provision applies to taxable years beginning after December 31, 2008.

Senaté Amendment

In general

The Senate is the same as the House bill, except that the credit is phased out at a rate of
four percent (rather than two percent) of the eligible individual’s modified adjusted gross income
above $70,000 ($140,000 in the case of a joint return).

Also, the Senate amendment provides that the otherwise allowable credit allowed under
the provision is reduced by the amount of any payment received by the taxpayer pursuant to the
provisions of the bill providing economic recovery payments under the Veterans Administration,
Railroad Retirement Board, and the Social Security Administration. The provision treats the
failure to reduce the credit by the amount of these payments, and the omission of the correct
TIN, as clerical errors. This allows the IRS to assess any tax resulting from such failure or
omission without the requirement to send the taxpayer a notice of deficiency allowing the
taxpayer the right to file a petition with the Tax Court.

Income tax withholding

The Senate amendment also provides for a more accelerated delivery of the credit in 2009
through revised income tax withholding schedules produced by the Department of the Treasury.



Under the Scnate amendment, these revised income tax withholding schedules would be
designed to reducce taxpayers' income tax withheld for the remainder of 2009 in such a manncr
that the full annual benefit of the provision is reflected in income tax withheld during the

remainder of 2009,
Conference Agreement

In general

The provision provides cligible individuals a rcfundable income tax credit for two years
(taxable ycars beginning in 2009 and 2010).

The credit is the lesscr of (1) 6.2 percent of an individual’s ecarned income or (2) $400
($800 in the casc of a joint rcturn). For these purposes, the carned income definition is the same
as for the eamed income tax credit with two modifications. First, carned income for these
purposes does not include net earnings from self-employment which are not taken into account in
computing taxable income. Second, camed income for these purposes includes combat pay
excluded from-gross income under section 112.

The credit is phased out at a rate of two percent of the eligible individual’s modificd
adjusted gross income above $75,000 ($150,000 in the case of a joint return). For these purposes
an eligible individual’s modified adjusted gross income is the eligible individual’s adjusted gross
income increased by any amount excluded from gross income under sections 911, 931, or 933.
An eligible individual means any individual other than: (1) a nonresident alien; (2) an individual
with respect to whom another individual may claim a dependency deduction for a taxable year
beginning in a calendar year in which the eligible individual’s taxable year begins; and (3) an
estate or trust.

Also, the conference agreement provides that the otherwise allowable making work pay
credit allowed under the provision is reduced by the amount of any payment received by the
taxpayer pursuant to the provisions of the bill providing economic recovery payments under the
Veterans Administration, Railroad Retirement Board, and the Social Security Administration and
a temporary refundable tax credit for certain government retirees.” The conference agreement
treats the failure to reduce the making work pay credit by the amount of such payments or credit,
and the omission of the correct TIN, as clerical errors. This allows the IRS to assess any tax
resulting from such failure or omission without the requirement to send the taxpayer a notice of
deficiency allowing the taxpayer the right to file a petition with the Tax Court.

5 The credit for certain government employees is available for 2009. The credit is $250 (8500
for a joint return where both spouses are eligible individuals). An eligible individual for these purposes is
an individual: (1) who receives an amount as a pension or annuity for service performed in the employ of
the United States or any State or any instrumentality thereof, which is not considered employment for
purposes of Social Security taxes; and (2) who does not receive an economic recovery payment under the
Veterans Administration, Railroad Retirement Board, or the Social Security Administration.



Each tax return on which this credit is ¢claimed must include the social security number of
the taxpayer (in the case of a joint return, the social sccurity number of at least one spousc).

Treatment of th $ $Sessh

The conference agreement follows the House bill and the Scnate amendment.

Federal programs or Federally-assisted programs

The conference agreement follows the House bill and the Scnate amendment.

Income tax withholding

The conference agreement follows the Scnate amendment.

Effective date

The provision applies to taxable years beginning after December 31, 2008.

2. Increase in the earned income tax credit (sec. 1101 of the House bill, sec. 1002 of the
Senate amendment, sec. 1002 of the conference agreement, and sec. 32 of the Code)

Present Law

Overview

Low- and moderate-income workers may be eligible for the refundable earned income tax
credit (“EITC”). Eligibility for the EITC is based on earned income, adjusted gross income,
investment income, filing status, and immigration and work status in the United States. The
amount of the EITC is based on the presence and number of qualifying children in the worker s
family, as well as on adjusted gross income and earned income.

The EITC generally equals a specified percentage of earned income® up to a maximum
dollar amount. The maximum amount applies over a certain income range and then diminishes
to zero over a specified phaseout range. For taxpayers with earned income (or adjusted gross
income (AGI), if greater) in excess of the beginning of the phaseout range, the maximum EITC
amount is reduced by the phaseout rate multiplied by the amount of earned income (or AGI, if-
greater) in excess of the beginning of the phaseout range.  For taxpayers with earned income (or
AG]I, if greater) in excess of the end of the phaseout range, no credit is allowed.

An individual is not eligible for the EITC if the aggregate amount of disqualified income
of the taxpayer for the taxable year exceeds $3,100 (for 2009). This threshold is indexed for
inflation. Disqualified income is the sum of: (1) interest (taxable and tax exempt); (2) dividends;

¢ Earned income is defined as (1) wages, salaries, tips, and other employee compensation, but -
only if such amounts are includible in gross income, plus (2) the amount of the individual’s net self-
employment earnings.



(3) net rent and royalty income (if greater than zero); (4) capital gains net income; and (5) net
passive income (if greater than zero) that is not self-cmployment income.

The EITC is a refundable credit, meaning that if the amount of the credit exceeds the
taxpayer's Federal income tax liability, the excess is payable to the taxpayer as a dircct transfer
payment. Under an advance payment system, cligible taxpaycrs may clect to receive the credit
in their paychecks, rather than waiting to claim a refund on their tax returns filed by April 15 of

the following ycar.

Filing status

An unmarricd individual may claim the EITC if he or shc files as a single filer or as a
head of household. Married individuals generally may not claim the EITC unless they file
jointly. An exception to the joint return filing requircment applics to certain spouses who are
scparated. Under this cxccption, a married taxpayer who is separated from his or her spouse for
the last six months of the taxable ycar shall not be considered as married (and, accordingly, may
file a rcturn as hecad of houschold and claim the EITC), provided that the taxpayer maintains a
household that constitutes the principal place of abode for a dependent child (including a son,
stepson, daughter, stepdaughter, adopted child, or a foster child) for over half the taxable year,’
and pays over half the cost of maintaining the household in which he or she resides with the child

during the year.

Presence of qualifying children and amount of the earned income credit

Three separate credit schedules apply: one schedule for taxpayers with no qualifying
children, one schedule for taxpayers with one qualifying child, and one schedule for taxpayers
with more than one qualifying child.®

Taxpayers with no qualifying children may claim a credit if they are over age 24 and
below age 65. The credit is 7.65 percent of earnings up to $5,970, resulting in a maximum credit
of $457 for 2009. The maximum is available for those with incomes between $5,970 and $7,470
($10,590 if married filing jointly). The credit begins to phase down at a rate of 7.65 percent of
earnings above $7,470 (310,590 if married filing jointly) resulting in a $0 credit at $13,440 of
earnings ($16,560 if married filing jointly).

Taxpayers with one qualifying child may claim a credit in 2009 of 34 percent of their
earnings up to $8,950, resulting in a maximum credit of $3,043. The maximum credit is
available for those with earnings between $8,950 and $16,420 ($19,540 if married filing jointly).
The credit begins to phase down at a rate of 15.98 percent of earnings above $16,420 ($19,540 if
married filing jointly). The credit is phased down to $0 at $35 463 of eammgs (838,583 lf

married filing jointly).

7 A foster child must reside with the taxpayer for the entire taxable year.

8 All income thresholds are indexed for inflation annually.



Taxpayers with more than one qualifying child may claim a credit in 2009 of 40 percent
of carnings up to $12,570, resulting in a maximum credit of $5,028. The maximum credit is
available for thosc with carnings between $12,570 and $16,420 (819,540 if marricd filing
jointly). The credit begins to phasc down at a rate of 21.06 percent of carnings above $16,420
($19,540 if marricd filing jointly). The credit is phased down to $0 at $40,295 of carnings
($43,415 if marricd filing jointly).

If morc than one taxpayer lives with a qualifying child, only one of these taxpaycrs may
claim the child for purposes of the EITC. If multiple eligible taxpayers actually claim the same
qualifying child, then a ticbreaker rule determines which taxpayer is cntitled to the EITC with
respect to the qualifying child. Any cligiblc taxpaycr with at lcast onc qualifying child who docs
not claim thc EITC with respcct to qualifying children due to failure to mect certain
identification requirements with respect to such children (i.e., providing the name, age and
taxpayer identification number of cach of such children) may not claim the EITC for taxpaycrs
without qualifying children.

House Bill

Three or more qualifying children

The provision increases the EITC credit percentage for families with three or more
qualifying children to 45 percent for 2009 and 2010. For example, in 2009 taxpayers with three
or more qualifying children may claim a credit of 45 percent of earnings up to $12,570, resulting
in a maximum credit of $5,656.50.

Provide additional marriage penalty relief through higher threshold phase-out amounts for
married couples filing joint returns

- The provision increases the threshold phase-out amounts for married couples filing joint*
returns to $5,000° above the threshold phase-out amounts for singles, surviving spouses, and
heads of households) for 2009 and 2010. For example, in 2009 the maximum credit of $3,043
for one qualifying child is available for those with earnings between $8,950 and $16,420
($21,420 if married filing jointly). The credit begins to phase down at a rate of 15.98 percent of
earnings above $16,420 (321,420 if married filing jointly). The credit is phased down to $0 at
$35,463 of earnings ($40,463 if married filing jointly).

Effective date
The provision is effective for taxable years beginning after December 31, 2008.
Senate Amendment

The Senate amendment is the same as the House bill.

® The $5,000 is indexed for inflation in the case of taxable years beginning in 2010.



Conference Agreement

The conference agreement follows the House bill and the Senatc amendment.

3. Increase of refundable portion of the child credit (sec. 1102 of the House bill, sec. 1003 of
the Senate amendment, sec. 1003 of the conference agreement and sec. 24 of the Code)

Present Law

An individual may claim a tax credit for cach qualifying child under the age of 17. The
amount of the credit per child is $1,000 through 2010, and $500 thercafter. A child who is not a
citizen, national, or resident of the United States cannot be a qualifying child.

The credit is phased out for individuals with income over certain threshold amounts.
Specifically, the otherwise allowable child tax credit is reduced by $50 for each $1,000 (or
fraction thereof) of modified adjusted gross income over $75,000 for single individuals or heads
of households, $110,000 for married individuals filing joint returns, and $55,000 for married
individuals filing separate returns. For purposes of this limitation, modified adjusted gross
income includes certain otherwise excludable income earned by U.S. citizens or residents living

abroad or in certain U.S. territories.

The credit is allowable against the regular tax and the alternative minimum tax. To the
extent the child credit exceeds the taxpayer’s tax liability, the taxpayer is eligible for a
refundable credit (the additional child tax credit) equal to 15 percent of earned income in excess
of a threshold dollar amount (the “earned income” formula). The threshold dollar amount is
$12,550 (for 2009), and is indexed for inflation.

Families with three or more children may determine the additional child tax credit using
the “alternative formula,” if this results in a larger credit than determined under the earned
income formula. Under the alternative formula, the additional child tax credit equals the amount
by which the taxpayer’s social security taxes exceed the taxpayer’s earned income tax credit

(“EITC”).

Earned income is defined as the sum of wages, salaries, tips, and other taxable employee
compensation plus net self-employment earnings. Unlike the EITC, which also includes the
preceding items in its definition of earned income, the additional child tax credit is based only on
earned income to the extent it is included in computing taxable income. For example, some
ministers’ parsonage allowances are considered self-employment income and thus, are
considered earned income for purposes of computing the EITC, but the allowances are excluded
from gross income for individual income tax purposes and thus, are not considered earned
income for purposes of the additional child tax credit.

'Any credit or refund allowed or made to an individual under this provision (including to
any resident of a U.S. possession) is not taken into account as income and shall not be taken into
account as resources for the month of receipt and the following two months for purposes of
determining eligibility of such individual or any other individual for benefits or assistance, or the
amount or extent of benefits or assistance, under any Federal program or under any State or local
program financed in whole or in part with Federal funds.



House

The provision modifies the carncd income formula for the determination of the
rcfundable child credit to apply to 15 percent of carned income in excess of $0 for taxable ycars

beginning in 2009 and 2010.

Effcctive date.—The provision is cffective for taxable ycars beginning afier December 31,
2008.

Senate Amendment

The Scnate amendment is the same as the House bill except that the refundable child
credit is calculated to apply to 15 percent of carned income in excess of $8,100 for taxable years

beginning in 2009 and 2010.
Conference Agreement

The conference agreement follows the House bill and the Senate amendment except that
the refundable child credit is calculated to apply to 15 percent of eamed income in excess of
$3,000 for taxable years beginning in 2009 and 2010.

4. American Opportunity Tax credit (sec. 1201 of the House bill, sec. 1004 of the Senate
amendment, sec. 1004 of the conference agreement, and sec. 25A of the Code)

Present Law

Individual taxpayers are allowed to claim a nonrefundable credit, the Hope credit, against
Federal income taxes of up to $1,800 (for 2009) per eligible student per year for qualified tuition
and related expenses paid for the first two years of the student’s post-secondary education in a
degree or certificate program.'® The Hope credit rate is 100 percent on the first $1,200 of
qualified tuition and related expenses, and S0 percent on the next $1,200 of qualified tuition and
related expenses; these dollar amounts are indexed for inflation, with the amount rounded down
to the next lowest multiple of $100. Thus, for example, a taxpayer who incurs $1,200 of
qualified tuition and related expenses for an eligible student is eligible (subject to the adjusted
gross income phaseout described below) for a $1,200 Hope credit. If a taxpayer incurs $2,400 of -
qualified tuition and related expenses for an eligible student, then he or she is eligible for a

$1,800 Hope credit.

The Hope credit that a taxpayer may otherwise claim is phased out ratably for taxpayers
with modified adjusted gross income between $50,000 and $60,000 ($100,000 and $120,000 for
married taxpayers filing a joint return) for 2009. The adjusted gross income phaseout ranges are
indexed for inflation, with the amount rounded down to the next lowest multiple of $1,000.

' Sec. 25A. The Hope credit generally may not be claimed against a taxpayer’s alternative
minimum tax liability. However, the credit may be claimed against a taxpayer’s alternative minimum tax .
liability for taxable years beginning prior to January 1, 2009.

10



The qualificd tuition and related expenses must be incurred on behalf of the taxpayer, the
taxpayer’s spouse, or a dependent of the taxpayer. The Hope credit is available with respect to
an individual student for two taxable ycars, provided that the student has not completed the first
two ycars of post-sccondary cducation before the beginning of the second taxable year.

The Hope credit is available in the taxable year the expenses are paid, subject to the
rcquircment that the cducation is furnished to the student during that year or during an academic
period beginning during the first three months of the next taxable ycar. Qualified tuition and
rclated cxpenses paid with the procceds of a loan gencrally are cligible for the Hope credit. The
repayment of a loan itself is not a qualificd tuition or rclated expense.

A taxpayer may claim the Hope credit with respect to an cligible student who is not the
taxpayer or the taxpayer’s spouse (c.g., in cascs in which the student is the taxpayer’s child) only
if the taxpayer claims the student as a dependent for the taxable year for which the credit is
claimed. If a student is claimed as a dependent, the student is not entitled to claim a Hope credit
for that taxable year on the student’s own tax return. If a parent (or other taxpayer) claims a
student as a dependent, any qualified tuition and related cxpenses paid by the student are treated
as paid by the parent (or other taxpayer) for purposes of determining the amount of qualified
tuition and related cxpenses paid by such parent (or other taxpayer) under the provision. In
addition, for each taxable year, a taxpayer may elect either the Hope credit, the Lifetime
Learning credit, or an above-the-line deduction for qualified tuition and related expenses with
respect to an eligible student.

The Hope credit is available for “qualified tuition and related expenses,” which include
tuition and fees (excluding nonacademic fees) required to be paid to an eligible ecducational
institution as a condition of enrollment or attendance of an eligible student at the institution.
Charges and fees associated with meals, lodging, insurance, transportation, and similar personal,
living, or family expenses are not eligible for the credit. The expenses of education involving
sports, games, or hobbies are not qualified tuition and related expenses unless this education is
part of the student’s degree program.

Qualified tuition and related expenses generally include only out-of-pocket expenses.
Qualified tuition and related expenses do not include expenses covered by employer-provided
educational assistance and scholarships that are not required to be included in the gross income
of either the student or the taxpayer claiming the credit. Thus, total qualified tuition and related
expenses are reduced by any scholarship or fellowship grants excludable from gross income
under section 117 and any other tax-free educational benefits received by the student (or the
taxpayer claiming the credit) during the taxable year. The Hope credit is not allowed with
respect to any education expense for which a deduction is claimed under section 162 or any other

section of the Code.

An eligible student for purposes of the Hope credit is an individual who is enrolled in a
degree, certificate, or other program (including a program of study abroad approved for credit by
the institution at which such student is enrolled) leading to a recognized educational credential at
an eligible educational institution. The student must pursue a course of study on at least a half-
time basis. A student is considered to pursue a course of study on at least a half-time basis if the
student carries at least one half the normal full-time work load for the course of study the student

11



is pursuing for at least one academic period that begins during the taxable year. To be cligible
for the Hope credit, a student must not have been convicted of a Federal or State felony
consisting of the posscssion or distribution of a controlled substance.

Eligible cducational institutions gencrally arc accredited post-sccondary educational
institutions ofTering credit toward a bachelor’s degree, an associate’s degree, or another
rccognized post-sccondary credential. Certain proprictary institutions and post-sccondary
vocational institutions also arc cligible cducational institutions. To qualify as an cligiblc
cducational institution, an institution must be eligible to participate in Department of Education

student aid programs.

Effcctive for taxable ycars beginning after December 31, 2010, the changes to the Hope
credit made by the Economic Growth and Tax Relief Reconciliation Act of 2001 (“EGTRRA™)
no longer apply. The principal EGTRRA change scheduled to cxpire is the change that
permitted a taxpayer to claim a Hope credit in the same year that he or she claimed an exclusion
from a Covcrdell education savings account. Thus, after 2010, a taxpayer cannot claim a Hope
credit in the same year he or she claims an exclusnon from a Coverdcll education savings

account.

House Bill

The provision modifies the Hope credit for taxable years beginning in 2009 or 2010. The
modified credit is referred to as the American Opportunity Tax credit. The allowable modified
credit is up to $2,500 per eligible student per year for qualified tuition and related cxpenses paid
for each of the first four years of the student’s post-secondary education in a degree or certificate
program. The modified credit rate is 100 percent on the first $2,000 of qualified tuition and
related expenses, and 25 percent on the next $2,000 of qualified tuition and related expenses.
For purposes of the modified credit, the definition of qualified tuition and related expenses is
expanded to include course materials.

Under the provision, the modified credit is available with respect to an individual student

for four years, provided that the student has not completed the first four years of post-secondary

education before the beginning of the fourth taxable year. Thus, the modified credit, in addition
to other modifications, extends the application of the Hope credit to two more years-of post- :

secondary education.

The modified credit that a taxpayer may otherwise claim is phased out ratably for .
taxpayers with modified adjusted gross income between $80,000 and $90,000 ($160,000 and
$180,000 for married taxpayers filing a joint return). The modified credit may be claimed
against a taxpayer’s alternative minimum tax liability.

Forty percent of a taxpayer’s otherwise allowable modified credit is refundable.
However, no portion of the modified credit is refundable if the taxpayer claiming the credit is a
child to whom section 1(g) applies for such taxable year (generally, any child under age 18 or
any child under age 24 who is a student providing less than one-half of his or her own support,
who has at least one living parent and does not file a joint return).
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In addition, the provision requires the Secretary of the Treasury to conduct two studies
and submit a report to Congress on the results of those studics within one ycar afier the date of
cnactment. The first study shall examine how to coordinate the Hope and Lifetime Leaming
credits with the Pell grant program. The second study shall examine requiring students to
perform community scrvice as a condition of taking their tuition and related expenses into
account for purposcs of the Hope and Lifctime Leaming credits.

Effective date.-The provision is cffective with respect to taxable ycars beginning after
December 31, 2008.

Senate Amendment

The Senate amendment is the same as the House bill, except that the Senate amendment
provides that only 30 percent of a taxpayer’s otherwise allewable modified credit is refundable.

Conference Agreement

The conference agreement follows the House bill, with the following modifications.
Under the conference agreement, bona fide residents of the U.S. possessions (American Samoa,
Commonwealth of the Northern Mariana Islands, Commonwealth of Puerto Rico, Guam, Virgin
Islands) are not permitted to claim the refundable portion of the American opportunity credit in
the United States. Rather, a bona fide resident of a mirror code possession (Commonwealth of
the Northern Mariana Islands, Guam, Virgin Islands) may claim the refundable portion of the
credit in the possession in which the individual is a resident. Similarly, a bona fide resident of a
non-mirror code possession (Commonwealth of Puerto Rico, American Samoa) may claim the
refundable portion of the credit in the possession in which the individual is a resident, but only if
that possession establishes a plan for permitting the claim under its internal law.

. The conference agreement provides that the U.S. Treasury will make payments to the
possessions in respect of credits allowable to their residents under their internal laws.
Specifically, the U.S. Treasury will make payments for to each mirror code possession in an
amount equal to the aggregate amount of the refundable portion of the credits allowable by
reason of the provision to that possession’s residents against its income tax. This amount will be
determined by the Treasury Secretary based on information provided by the government of the
respective possession. To each possession that does not have a mirror code tax system, the U.S.
Treasury will make two payments (for 2009 and 2010, respectively) in an amount estimated by
the Secretary as being equal to the aggregate amount of the refundable portion of the credits that
would have been allowed to residents of that possession if a mirror code tax system had been in
effect in that possession. Accordingly, the amount of each payment to a non-mirror code.
possession will be an estimate of the aggregate amount of the refundable portion of the credits
that would be allowed to the possession’s residents if the credit provided by the provision to U.S.
residents were provided by the possession to its residents. This payment will not be made to any
U.S. possession unless that possession has a plan that has been approved by the Secretary under
which the possession will promptly distribute the payment to its residents.
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5. Temporarily allow computer technology and equipment as a qualified higher education
expense for qualified tuition programs (sec. 1005 of the Senate amendment, sec. 1005 of the
conference agreement, and sec. 529 of the Code)

Present Law

Section 529 provides specificd income tax and transfer tax rules for the trcatment of
accounts and contracts established under qualificd tuition programs.'' A qualified tuition
program is a program cstablishcd and maintained by a State or agency or instrumentality thereof,
or by onc or morec cligible cducational institutions, which satisfics certain requircments and
under which a person may purchase tuition credits or certificates on behalf of a designated
bencficiary that cntitle the benceficiary to the waiver or payment of qualified higher cducation
cxpenses of the beneficiary (a “‘prepaid tuition program”). In the case of a program cstablished
and maintaincd by a Statc or agency or instrumentality thereof, a qualificd tuition program also
includes a program under which a person may make contributions to an account that is
cstablished for the purpose of satisfying the qualificd higher education expenses of the
designated beneficiary of the account, provided it satisfies certain specified requirements (a
“savings account program’). Under both types of qualified tuition programs, a contributor
establishes an account for the benefit of a particular dcsignated beneficiary to provide for that
beneficiary’s higher education expenses.

For this purpose, qualified higher education expenses means tuition, fees, books,
supplies, and equipment required for the enrollment or attendance of a designated beneficiary at
an eligible educational institution, and expenses for special needs services in the case of a special
needs beneficiary that are incurred in connection with such enrollment or attendance. Qualified
higher education expenses generally also include room and board for students who are enrolled

at least half-time.

Contributions to a qualified tuition program must be made in cash. Section 529 does not
impose a specific dollar limit on the amount of contributions, account balances, or prepaid tuition
benefits relating to a qualified tuition account; however, the program is required to have
adequate safeguards to prevent contributions in excess of amounts necessary to provide for the
beneficiary’s qualified higher education expenses. Contributions generally are treated as a
completed gift eligible for the gift tax annual exclusion. Contributions are not tax deductible for
Federal income tax purposes, although they may be deductible for State income tax purposes.
Amounts in the account accumulate on a tax-free basis (i.e., income on accounts in the plan is
not subject to current income tax). '

Distributions from a qualified tuition program are excludable from the distributee’s gross
income to the extent that the total distribution does not exceed the qualified higher education
expenses incurred for the beneficiary. If a distribution from a qualified tuition program exceeds
the qualified higher education expenses incurred for the beneficiary, the portion of the excess

"' For purposes of this description, the term “account” is used interchangeably to refer to a
prepaid tuition benefit contract or a tuition savings account established pursuant to a qualified tuition

program.
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that is trcated as carnings generally is subject to income tax and an additional 10-percent tax.
Amounts in a qualificd tuition program may be rolled over to another qualified tuition program
for the same beneficiary or for a member of the family of that beneficiary without income tax

consequences.

In general, prepaid tuition contracts and tuition savings accounts cstablished under a
qualificd tuition program involve prcpayments or contributions made by onc or morc individuals
for the benefit of a designated benceficiary, with decisions with respect to the contract or account
to be made by an individual who is not the designated beneficiary. Qualificd tuition accounts or
contracts generally require the designation of a person (gencrally referred to as an “account
owner’’) whom the program administrator (oftentimes a third party administrator retained by the
State or by the cducational institution that established the program) may look to for decisions,
rccordkeceping, and reporting with respect to the account established for a designated beneficiary.
The person or persons who make the contributions to the account need not be the same person
who is regarded as the account owner for purposes of administering the account. Under many
qualified tuition programs, the account owner generally has control over the account or contract,
including the ability to change designated beneficiaries and to withdraw funds at any time and
for any purpose. Thus, in practice, qualified tuition accounts or contracts generally involve a
contributor, a designated beneficiary, an account owner (who oftentimes is not the contributor or
the designated beneficiary), and an administrator of the account or contract.'?

House Bill
No prdvision.
Senate Amendment

The provision expands the definition of qualified higher education expenses for expenses
paid or incurred in 2009 and 2010 to include expenses for certain computer technology and
equipment to be used by the designated beneficiary while enrolled at an eligible educational
institution. :

Effective date.—The provision is effective for expenses paid or incurred after December
31, 2008. _

Conference Ag-reem‘ent

The conference agreement follows the Senate amendment.

12 Section 529 refers to contributors and designated beneficiaries, but does not define or
otherwise refer to the term account owner, which is a commonly used term among qualified tuition

programs.
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6. Modifications to homebuyer credit (sec. 1301 of the House bill, sec. 1006 of the Senate
amendment, sec. 1006 of the conference agreement, and sec. 36 of the Code)

Present Law

A taxpayer who is a first-time homebuyer is allowed a refundable tax credit equal to the
lesser of $7,500 ($3,750 for a married individual filing scparatcly) or 10 percent of the purchase
pricc of a principal residence. The credit is allowed for the tax ycar in which the taxpayer
purchascs the home unless the taxpayer makes an clection as described below. The credit is
allowed for qualifying home purchascs on or after April 9, 2008 and before July 1, 2009 (without
regard to whether there was a binding contract to purchasc prior to April 9, 2008).

The credit phases out for individual taxpayers with modified adjusted gross income
between $75,000 and $95,000 ($150,000 and $170,000 for joint filers) for the ycar of purchase.

A taxpayer is considered a first-time homebuyer if such individual had no owncrship
interest in a principal residence in the United States during the threc-year period prior to the
purchasc of thc home to which the credit applics.

No credit is allowed if the D.C. homebuyer credit is allowable for the taxable ycar the
residence is purchased or a prior taxable year. A taxpayer is not permitted to claim the credit if
the taxpayer’s financing is from tax-exempt mortgage revenue bonds, if the taxpayer is a
nonresident alien, or if the taxpayer disposes of the residence (or it ceases to be a principal
residence) before the close of a taxable year for which a credit otherwise would be allowable.

The credit is recaptured ratably over fifteen years with no interest charge beginning in the
second taxable year after the taxable year in which the home is purchased. For example, if the
taxpayer purchases a home in 2008, the credit is allowed on the 2008 tax return, and repayments
commence with the 2010 tax return. If the taxpayer sells the home (or the home ceases to be
used as the principal residence of the taxpayer or the taxpayer’s spouse) prior to complete
repayment of the credit, any remaining credit repayment amount is due on the tax return for the
year in which the home is sold (or ceases to be used as the principal residence). However, the
credit repayment amount may not exceed the amount of gain from the sale of the residence to an
unrelated person. For this purpose, gain is determined by reducing the basis of the residence by
the amount of the credit to the extent not previously recaptured. No amount is recaptured after
the death of a taxpayer. In the case of an involuntary conversion of the home, recapture is not
accelerated if a new principal residence is acquired within a two year period. In the case of a
transfer of the residence to a spouse or to a former spouse incident to divorce, the transferee
spouse (and not the transferor spouse) will be responsible for any future recapture.

An election is provided to treat a home purchased in the eligible period in 2009 as if
purchased on December 31, 2008 for purposes of claiming the credit on the 2008 tax return and
for establishing the beginning of the recapture period. Taxpayers may amend their returns for

this purpose.
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House Bill

The provision waives the recapture of the credit for qualifying home purchascs after
Dccember 31, 2008 and before July 1, 2009. This waiver of recapture applics without regard to
whether the taxpayer elects to treat the purchase in 2009 as occurring on December 31, 2008, 1f
the taxpayer disposcs of the home or the home otherwise ceases to be the principal residence of
the taxpayer within 36 months from the datc of purchase, the present law rules for recapture of

the credit will still apply.
Effective date.—The provision applies to residences purchased after December 31, 2008.
Senate Amendment

The Senate amendment repeals the existing section 36 for purchases on or aficr the date
of enactment of the American Recovery and Reinvestment Act of 2009.

A taxpayer is allowed a new nonrefundable tax credit equal to the Icsser of $15,000
($7,500 for a married individual filing separately) or 10 percent of the purchase price of a
principal residence. The credit is allowed for the tax year in which the taxpayer purchases the
home unless the taxpayer makes an election as described below. The credit is allowed for
qualifying home purchases after the date of enactment of the American Recovery and
Reinvestment Act and on or before the date that is one year after such date of enactment.

The credit is limited to the excess of regular tax liability plus alternative minimum tax
liability over the sum of other nonrefundable personal credits.

No credit is allowed for any purchase for which the section 36 first-time homebuyer
credit or the D.C. homebuyer credit is allowable. If a credit is allowed under this provision in
the case of any individual (and such individual's spouse, if married) with respect to the purchase
of any principal residence, no credit is allowed with respect to the purchase of any other
principal residence by such individual or a spouse of such individual.

If the taxpayer disposes of the residence (or it ceases to be a principal residence) at any
time within 24 months after the date on which the taxpayer purchased the residence, then the
credit shall be subject to recapture for the taxable year in which such disposition occurred (or in
which the taxpayer failed to occupy the residence as a principal residence). No amount is
recaptured after the death of a taxpayer or in the case of a member of the Armed Forces of the
United States on active duty who fails to meet the residency requirement pursuant to a military
order and incident to a permanent change of station. In the case of an involuntary conversion of
the home, recapture is not accelerated if a new principal residence is acquired within a two year
period. In the case of a transfer of the residence to a spouse or to a former spouse incident to
divorce, the transferee spouse (and not the transferor spouse) will be responsible for any future

recapture.

A further election is provided to treat a home purchased in the eligible period as if
purchased on December 31, 2008 for purposes of claiming the credit on the 2008 tax return.
Taxpayers may amend their returns for this purpose.
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Eflective date.~The provision applies to purchases afier the date of enactment.
Conference Agreement

The conference agreement extends the existing homebuyer credit for qualifying home
purchascs before December 1, 2009. In addition, it increases the maximum credit amount o
$8,000 ($4,000 for a marricd individual filing scparatcly) and waives the recapture of the credit
for qualifying home purchascs afier December 31, 2008 and before December 1, 2009. This
waiver of rccapturc applies without regard to whether the taxpayer clects to treat the purchasc in
2009 as occurring on December 31, 2008. If the taxpayer disposcs of the home or the home
otherwise ceases to be the principal residence of the taxpayer within 36 months from the date of
purchasc, the present law rules for recapture of the credit will apply.

The conference agrecment modifics the coordination with the first-time homebuyer credit
for residents of the District of Columbia under section 1400C. No credit under section 1400C
shall be allowed to any taxpaycr with respect to the purchase of a residence during 2009 if a
credit under scction 36 is allowable to such taxpayer (or the taxpayer's spousc) with respect to
such purchase. Taxpayers thus qualify for the more generous national first-time homebuyer
credit rather than the D.C. homebuyer credit for qualifying purchases in 2009. No credit under
section 36 is allowed for a taxpayer who claimed the D.C. homebuyer credit in any prior taxable

year.

The conference agreement removes the prohibition on claiming the credit if the residence
is financed by the proceeds of a mortgage revenue bond, a qualified mortgage issue the interest
on which is exempt from tax under section 103.

Effective date.—The provision applies to residences purchased after December 31, 2008.

7. Election to substitute grants to states for low-income hou¢ing projects in lieu of low-
income housing credit allocation for 2009 (secs. 1302 and 1711 of the House bill, secs. 1404
and 1602 of the conference agreement, and sec. 42 of the Code)

Present Law

In general

The low-income housing credit may be claimed over a 10-year period by owners of
certain residential rental propertP' for the cost of rental housing occupied by tenants having
incomes below specified levels.” The amount of the credit for any taxable year in the credit
period is the applicable percentage of the qualified basis of each qualified low-income building.
The qualified basis of any qualified low-income building for any taxable year equals the
applicable fraction of the eligible basis of the building.

B Sec. 42.
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Volume limits

A low-income housing credit is allowable only if the owner of a qualificd building
receives a housing credit allocation from the State or local housing credit agency. Generally, the
aggregate credit uuthomy provided annually to cach Statc for calendar ycar 2009 is $2. 30 per
resident, with a minimum annual cap of $2,665,000 for certain small population States.' Thesc
amounts arc indexced for inflation. Projects that also receive financing with proceeds of tax-
cxempt bonds issucd subject to the private activity bond volume limit do not require an
allocation of thc low-incomc housing credit.

Basic rule for Federal grants

The basis of a qualified building must be reduced by the amount of any federal granty
with respect to such building.

House Bill

Low-income housing grant election amount

The Secretary of the Treasury shall make a grant to the State housing credit agency of
each State in an amount equal to the low-income housing grant election amount.

The low-income housing grant election amount for a State is an amount elected by the
State subject to certain limits. The maximum low-income housing grant election amount for a
State may not exceed 85 percent of the product of ten and the sum of the State’s: (1) unused
housing credit ceiling for 2008; (2) any returns to the State during 2009 of credit allocations
previously made by the State; (3) 40 percent of the State’s 2009 credit allocation; and (4) 40
percent of the State’s share of the national pool allocated in 2009, if any).

Grants under this provision are not taxable income to recipients.

Subawards to low-income housing credit buildings

A State receiving a grant under this provision is to use these monies to make subawards
to finance the construction, or acquisition and rehabilitation of qualified low-income buildings as
defined under the low-income housing credit. A subaward may be made to finance a qualified
low-income building regardless of whether the building has an allocation of low-income housing
credit. However, in the case of qualified low-income buildings without allocations of the low-
income housing credit, the State housing credit agency must make a determination that the
subaward with respect to such building will increase the total funds available to the State to build
and rehabilitate affordable housing. In conjunction with this determination the State housing .
credit agency must establish a process in which applicants for the subawards must demonstrate
good faith efforts to obtain investment commitments before the agency makes such subawards.

14 Rev. Proc. 2008-66.
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Any building receiving grant moncy from a subaward is required to satisfy the low-
income housing credit rules. The State housing credit agency shall perform assct management
functions to cnsurc compliance with the low-income housing credit rules and the long-term
viability of buildings financed with these subawards.' Failure to satisfy the low-income housing
credit rules will result in recapture enforced by means of licns or other methods that the
Sccretary of the Treasury (or delegate) deems appropriate. Any such recapture will be payable to
the Sccretary of the Treasury for deposit in the general fund of the Treasury.

Any grant funds not uscd to makc subawards before January 1, 2011 and any grant
monics from subawards rcturncd on or after January 1, 2011 must be rcturned to the Sceretary of

the Treasury.
Basic rule for Federal grants

The grants reccived under this provision do not reduce tax basis of a qualified low-
income building.

Reduction in low-income housing credit volume limit for 2009

The otherwise applicable low-income housing credit volume limit for any Statc for 2009
is reduced by the amount taken into account in determining the low-income housing grant
election amount.

Appropriations

The provision appropriates to the Secretary of the Treasury such sums as may be
necessary to carry out this provision.

Effective date
The provision is effective on the date of enactment.

Senate Amendment

No provision.

Conference Agreement

The conference agreement follows the House bill.

15 The State housing credit agency may collect reasonable fees from subaward recipients to cover
the expenses of the agency’s asset management duties. Alternatively, the State housing credit agency
may retain a thirdparty to perform these asset management duties.
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8. Election to accelerate the low-income housing credit allocation (sec. 1903 of the Senate
amendment)

Present Law

n general

The low-income housing credit may be claimed over a 10-ycar period by owners of
certain residential rental propcrtP/ for the cost of rental housing occupicd by tenants having
incomes below specified levels.'® The amount of the credit for any taxable ycar in the credit
period is the applicablc percentage of the qualified basis of cach qualified low-income building.
The qualificd basis of any qualificd low-income building for any taxablc ycar cquals the
applicablc fraction of the cligible basis of the building.

Volume limits

A low-income housing credit is allowable only if the owner of a qualificd building
receives a housing credit allocation from the State or local housing credit agency. Generally, the
aggregate credit authority provided annually to cach State for calendar year 2009 is $2.30 per
resident, with a minimum annual cap of $2,665,000 for certain small population States.'” These
amounts are indexed for inflation. Projects that also receive financing with proceeds of tax-
exempt bonds issued subject to the private activity bond volume limit do not require an
allocation of the low-income housing credit.

House Bill

No provision.

Senate Amendment

The provision allows a taxpayer election to double the amount of the otherwise allowable
low-income housing tax credit with respect to a project for each of the taxpayer’s first three
taxable years beginning after December 31, 2008. The otherwise allowable low-income housing
tax credit over the remaining credit period for the project with respect to a taxpayer making the
election will be reduced on a pro rata basis by an amount equal to the acceleration in the first

three years.

The election is only available for non-federally subsidized low-income housing projects
placed in service after December, 31, 2008 which are pursuant to a low-income housing credit
allocation from a State housing credit ceiling before 2011 (e.g. an allocation of 2011 credit
ceiling makes the project ineligible for the election). Further, the election is limited to low-
income housing tax credit initial investments made pursuant to a binding agreement by the

16 Sec. 42.
17 Rev. Proc. 2008-66.

21



taxpaycr aficr December 31, 2008 and before January 1, 2011, For example, a taxpayer could
not make this clection with respect to initial investments made pursuant o a binding agreement
in existence on January 1, 2008 even though the bulldmg is not placed-in-service until after

December 31, 2008,

The clection shall be made in a time and manner prescribed by the Secretary of the
Treasury (or his delegate). The clection is irrevocable. In the casc of a partnership the election
can only bc made at the partnership level, not by individual partners.

Effective date.—The provision is cffective on the datc of enactment.
Conference Agreement
The conference agrecment does not follow the Senate amendment.

9. Exclusion from gross income for unemployment compensation benefits (sec. 1007 of the
Senate amendment, sec. 1007 of the conference agreement, and sec. 85 of the Code)

Present Law

An individual must include in gross income any unemployment compensation benefits
received under the laws of the United States or any State.

House Bill
No provision.
Senate Amendment

The Senate amendment provides that up to $2,400 of unemployment compensation
benefits received in 2009 are excluded from gross income by the recipient.

Effective date.—The provision is effective for taxable years beginning after December 31,
2008.

Conference Agreement

The conference agreement follows the Senate amendment.

10. Deduction for interest on indebtedness for the purchase of qualified motor vehicles
(sec. 1008 of the Senate amendment)

Present Law

In the case of a taxpayer other than a corporation, no deduction is allowed for personal
interest paid or accrued during the taxable year. Personal interest is all interest other than 1)
interest paid or accrued on indebtedness properly allocable to a trade or business; 2) investment
interest; 3) interest which is taken into account in computing income or loss from a passive
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activity of the taxpayer; 4) qualificd home mortgage interest; 5) certain estate tax rclated interest,
and 6) ccrtain interest on cducational loans.

House Bill

No provision,
Senate Amen t

The Scnatec amendment provides an above-the-line deduction for qualified motor vchicle
interest. Qualificd motor vehicle interest means any interest paid or accrued during the taxable
year on any indebtedness incurred afier November 12, 2008 and before January 1, 2010 to
acquire a qualified motor vchicle and secured by such vehicle. It also includes interest on any
indebtedness secured by such qualified motor vehicle resulting from the refinancing of otherwise
qualificd motor vchicle interest. The amount of qualified indcbtedness is limited to $49,500
(824,750 in the case of a married individual filing separately). The deduction is phased out for
taxpayers with modified adjusted gross income between $125,000 and $135,000 (250,000 and
$260,000 in the case of a joint return).

If the indebtedness includes the amounts of any State or local sales or excise taxes paid or
accrued by the taxpayer in connection with the acquisition of a qualified motor vehicle for which
a deduction is allowed under section 164(a)(6) (relating to the deduction of State and local sales
or excise taxes on qualified motor vehicles), the aggregate amount of such indebtedness taken
into account shall be reduced, but not below zero, by the amount of any such taxes for which
such deduction is allowed.

A qualified motor vehicle means a passenger automobile or light truck acquired for use
by the taxpayer and not for resale after November 12, 2008 and before January 1, 2010, the
original use of which commences with the taxpayer and which has a gross vehicle weight rating
of not more than 8,500 pounds.

Any person who is engaged in a trade or business and receives from any individual $600
or more of qualified motor vehicle interest for any calendar year is required to report certain
information as the Secretary may prescribe and furnish information to such individual on or
before January 31 of the year following the calendar year for which the interest is received.

Effective date.—The provision is effective for taxable years beginning after December 31,
2008.

Conference Agreement

The conference agreement does not follow the Senate amendment.
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11. Deduction for State sales tax and excise tax on the purchase of qualified motor vehicles
(sec. 1009 of the Senate amendment, sec. 1008 of the conference agreement, and secs. 63

and 164 of the Code)
Present Law

In genceral, a deduction from gross income is allowed for certain taxes for the taxable ycar
within which the taxes arc paid or accrucd. These include State and local, and foreign, real
property taxcs; State and local personal property taxcs; State, local, and forcign income, war
profits, and cxcess profit taxes; generation skipping transfer taxes; cnvironmental taxes imposcd
by scction 59A; and taxes paid or accrued within the taxable year in carrying on a trade or
business or an activity described in section 212 (relating to the expenses for production of
income). At the clection of the taxpayer for the taxable year, a taxpayer may deduct State and
local sales taxes in lieu of State and local income taxes. No deduction is allowed for any general
sales tax imposed with respect to an item at a ratc other than the general rate of tax, except in the
case of a lower rate of tax applicable to items of food, clothing, medical supplies, and motor
vehicles. In the case of motor vehicles, if the rate of tax excceds the general rate, such cxcess
shall be disregarded and the general rate shall be treated as the rate of tax.

House Bill

No provision.
Senate Amendment

The Senate amendment provides an above-the-line deduction for qualified motor vehicle
taxes. Qualified motor vehicle taxes include any State or local sales or excise tax imposed on the
purchase of a qualified motor vehicle. A qualified motor vehicle means a passenger automobile
or light truck acquired for use by the taxpayer and not for resale after November 12, 2008 and
before January 1, 2010, the original use of which commences with the taxpayer and which has a
gross vehicle weight rating of not more than 8,500 pounds.

The deduction is limited to sales tax of up to $49,500.

The deduction is phased out for taxpayers with modified adjusted gross income between
$125,000 and $135,000 ($250,000 and $260,000 in the case of a joint return).

Notwithstanding other provisions of present law, qualified motor vehicle taxes are not
treated as part of the cost of acquired property or, in the case of a disposition, as a reduction in
the amount realized on the disposition.

A taxpayer who makes an election to deduct State and local sales taxes for the taxable
year shall not be allowed the above-the-line deduction for qualified motor vehicle taxes.

If the indebtedness described in section 163(h)(5)(A)y includes the amounts of any State
or local sales or excise taxes paid or accrued by the taxpayer in connection with the acquisition
of a qualified motor vehicle, the aggregate amount of such indebtedness taken into account shall
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be reduced, but not below zero, by the amount of any such taxes for which a deduction is
allowed.

Effcctive date.—The provision is cffective for taxable ycars beginning after December 31,
2008.

onference Agreement

The conference agreement does not include the House bill or the Senatc amendment. The
conference agreement provides a deduction for qualified motor vehicle taxes. It expands the
definition of taxes allowed as a deduction to include qualificd motor vehicle taxes paid or
accrued within the taxable year. A taxpayer who itemizes and makes an clection to deduct State
and local sales taxes for qualified motor vehicles for the taxable ycar shall not be allowed the
increascd standard deduction for qualified motor vehicle taxes.

Qualificd motor vchicle taxes include any State or local sales or excisc tax imposed on
the purchasc of a qualificd motor vchicle. A qualified motor vchicle means a passcnger
automobile, light truck, or motorcycle which has a gross vchicle weight rating of not more than
8,500 pounds, or a motor home acquired for use by the taxpayer afier the date of cnactment and
before January 1, 2010, the original use of which commences with the taxpayer.

The deduction is limited to the tax on up to $49,500 of the purchase price of a qualified
motor vehicle. The deduction is phased out for taxpayers with modified adjusted gross income
between $125,000 and $135,000 ($250,000 and $260,000 in the case of a joint return).

Effective date.—The provision is effective for purchases on or after the date of enactment
and before January 1, 2010.

12. Extend alternative minimum tax relief for individuals (secs. 1011 and 1012 of the Senate
amendment, secs. 1011 and 1012 of the conference agreement, and secs. 26 and S5 of the

Code)

Present Law

Present law imposes an alternative minimum tax (“AMT”) on individuals. The AMT is
the amount by which the tentative minimum tax exceeds the regular income tax. An individual’s
tentative minimum tax is the sum of (1) 26 percent of so much of the taxable excess as does not
exceed $175,000 ($87,500 in the case of a married individual filing a separate return) and (2) 28
percent of the remaining taxable excess. The taxable excess is so much of the alternative
minimum taxable income (“AMTI”) as exceeds the exemption amount. The maximum tax rates
on net capital gain and dividends used in computing the regular tax are used in computing the
tentative minimum tax. AMTI is the individual’s taxable income adjusted to take account of
specified preferences and adjustments.

The exemption amounts are: (1) $69,950 for taxable years beginning in 2008 and $45,000
in taxable years beginning after 2008 in the case of married individuals filing a joint return and
surviving spouses; (2) $46,200 for taxable years beginning in 2008 and $33,750 in taxable years
beginning after 2008 in the case of other unmarried individuals; (3) $34,975 for taxable years
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beginning in 2008 and $22,500 in taxable ycars beginning after 2008 in the case of marricd
individuals filing separate returns; and (4) $22,500 in the case of an estate or trust. The
exemption amount is phased out by an amount cqual to 25 percent of the amount by which the
individual’s AMTI exceeds (1) $150,000 in the case of married individuals filing a joint retum
and surviving spouscs, (2) $112,500 in the casc of othcr unmarricd individuals, and (3) $75,000
in the casc of marricd individuals filing separate returns or an cstate or a trust. These amounts
arc not indcxed for inflation.

Prcsent law provides for certain nonrefundable personal tax credits (i.e., the dependent
carc credit, the credit for the clderly and disabled, the adoption credit, the child credit, the credit
for interest on certain home mortgages, the Hope Scholarship and Lifetime Learning credits, the
credit for savers, the credit for certain nonbusiness energy property, the credit for residential
cnergy cfficient property, the credit for plug-in clectric drive motor vehicles, and the D.C. first-

time homebuyer credit). .

For taxable years beginning before 2009, the nonrefundable personal credits are allowed
to the extent of the full amount of the individual’s regular tax and alternative minimum tax.

For taxable years beginning after 2008, the nonrefundable personal credits (other than the
adoption credit, the child credit, the credit for savers, the credit for residential energy efficient
property, and the credit for plug-in electric drive motor vehicles) are allowed only to the extent
that the individual’s regular income tax liability exceeds the individual’s tentative minimum tax,
determined without regard to the minimum tax foreign tax credit. The adoption credit, the child
credit, the credit for savers, the credit for residential energy efficient property, and the credit for
plug-in electric drive motor vchlcles are allowed to the full extent of the individual’s rcgular tax
and alternative minimum tax.'

House Bill

No provision.

Senate Amendment

The Senate amendment provides that the individual AMT exemption amount for taxable
years beginning in 2009 is $70,950, in the case of married individuals filing a joint return and
surviving spouses; (2) $46,700 in the case of other unmarried individuals; and (3) $35,475 in the
case of married individuals filing separate returns.

For taxable years beginning in 2009, the provision allows an individual to offset the
entire regular tax liability and alternative minimum tax liability by the nonrefundable personal

credits.

Effective date.—The provision is effective for taxable years beginning in 2009.

'® The rule applicable to the adoption credit and child credit is subject to the EGTRRA sunset.
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The conference agreement follows the Senate amendment.
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B. Tax Incentives for Business

1. Special allowance for certain property acquired during 2009 and extension of election to
accelerate AMT and research credits in licu of bonus depreciation (sec. 1401 of the House
bill, sec. 1201 of the Senate amendment, sec. 1201 of the conference agreement, and sec.

168(k) of the Code)
Present Law

An additional first-ycar depreciation deduction is allowed cqual to 50 percent of the
adjusted basis of qualificd propcny placed in scrvice during 2008 (and 2009 for ccrtain longer-
lived and transportation property).”® The additional first-ycar depreciation deduction is allowed
for both rcgular tax and altcmauvc minimum tax purposes for the taxable year in which the
property is placed in service.? The basis of the property and the depreciation allowances in the
year of purchase and later ycars are appropriately adjusted to reflect the additional first-year
depreciation deduction. In addition, there are no adjustments to the allowable amount of
depreciation for purposes of computing a taxpayer’s alternative minimum taxable income wish
respect to property to which the provision applies. The amount of the additional first-year
depreciation deduction is not affected by a short taxable year. The taxpayer may clect out of
additional first-year depreciation for any class of property for any taxable year.

The interaction of the additional first-year depreciation allowance with the otherwise
applicable depreciation allowance may be illustrated as follows Assume that in 2008, a taxpaycr
purchases new depreciable property and places it in service.' The property’s cost is $1,000, and
it is five-year property subject to the half-year convention. The amount of additional first-year
depreciation allowed is $500. The remaining $500 of the cost of the property is deductible under
the rules applicable to 5-year property. Thus, 20 percent, or $100, is also allowed as a
depreciation deduction in 2008. The total depreciation deduction with respect to the property for
2008 is $600. The remaining $400 cost of the property is recovered under otherwise applicable
rules for computing depreciation.

In order for property to qualify for the additional first-year depreciation deduction it must
meet all of the following requirements. First, the property must be (1) property to which
MACRS applies with an applicable recovery period of 20 years or less, (2) water utility property
(as defined in section 168(e)(5)), (3) computer software other than computer software covered by
section 197, or (4) qualified leasehold improvement property (as defined in section 168(k)(3)).%

' Sec. 168(k). The additional first-year depreciation deduction is subject to the general rules
regarding whether an item is deductible under section 162 or instead is subject to capitalization under
section 263 or section 263A.

2 However, the additional first-year depreciation deduction is not allowed for purposes of
computing earnings and profits.

21" Assume that the cost of the property is not eligible for expensing under section 179.

22 A special rule precludes the additional first-year depreciation deduction for any property that is
required to be depreciated under the alternative depreciation system of MACRS.
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Second, the original use?® of the property must commence with the taxpayer after December 31,
2007.2* Third, the taxpayer must purchasc the property within the applicable time period.
Finally, the property must be placed in scrvice after December 31, 2007, and before January 1,
2009. An cxtension of the placed in service date of onc ycar (i.c., to January 1, 2010) is provided
for certain property with a recovery period of ten ycars or longer and certain transportation
property.”* Transportation property is defined as tangible personal property used in the trade or

business of transporting persons or property.

The applicablc time period for acquired property is (1) after December 31, 2007, and
before January 1, 2009, but only if no binding written contract for the acquisition is in cffect
before January 1, 2008, or (2) pursuant to a binding written contract which was cntered into afier
December 31, 2007, and before January 1, 2009.%° With respect to property that is
manufactured, constructed, or produced by the taxpayer for use by the taxpayer, the taxpayer
must begin the manufacture, construction, or production of the property aficr Deccember 31,
2007, and beforc January 1, 2009. Property that is manufactured, constructed, or produccd for
the taxpaycr by another person under a contract that is entered into prior to the manufacture,
construction, or production of the property is considered to be manufactured, constructed, or
produccd by the taxpayer. For property cligible for the extended placed in scrvice date, a special
rule limits the amount of costs cligible for the additional first-year depreciation. With respect to
such property, only the portion of the basis that is properly attributable to the costs incurred

2 The term “original use” means the first use to which the property is put, whether or not such
use corresponds to the use of such property by the taxpayer.

If in the normal course of its business a taxpayer sells fractional interests in property to unrelated
third parties, then the original use of such property begins with the first user of each fractional interest
(i.e., each fractional owner is considered the original user of its proportionate share of the property).

4 A special rule applies in the case of certain leased property. In the case of any property that is
originally placed in service by a person and that is sold to the taxpayer and leased back to such person by
the taxpayer within three months after the date that the property was placed in service, the property would
be treated as originally placed in service by the taxpayer not earlier than the date that the property is used
under the leaseback.

If property is originally placed in service by a lessor (including by operation of section
168(k)(2)(D)(i)), such property is sold within three months after the date that the property was placed in
service, and the user of such property does not change, then the property is treated as originally placed in
service by the taxpayer not earlier than the date of such sale.

25 In order for property to qualify for the extended placed in service date, the property is required
to have an estimated production period exceeding one year and a cost exceeding $1 million.

26 Property does not fail to qualify for the additional first-year depreciation merely because a
binding written contract to acquire a component of the property is in effect prior to January 1, 2008.
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before Junuarx 1, 2009 (“progress expenditures™) is cligible for the additional first-ycar
depreciation.?

Property doces not qualify for the additional first-ycar depreciation deduction when the
uscr of such property (or a rclated party) would not have been cligible for the additional first-
year depreciation deduction if the user (or a related party) were treated as the owner. For
cxample, if a taxpayer sclls to a rclated party property that was under construction prior to
January 1, 2008, the property does not qualify for the additional first-ycar depreciation
deduction. Similarly, if a taxpayer sclls to a rclatcd party property that was subject to a binding
written contract prior to January 1, 2008, the property docs not qualify for the additional first-
year depreciation deduction. As a further cxample, if a taxpayer (the lessce) sells property in a
sale-lcascback arrangement, and the property otherwisc would not have qualified for the
additional first-ycar depreciation deduction if it were owned by the taxpayer-lessee, then the
lessor is not entitled to the additional first-year dcpreciation deduction.

The limitation on thc amount of depreciation deductions allowed with respect to certain
passcnger automobiles (scc. 280F) is increased in the first year by $8,000 for automobiles that
qualify (and do not elect out of the increased first year deduction). The $8,000 increase is not

indexed for inflation.

Corporations otherwisc eligible for additional first year depreciation under section 168(k)
may elect to claim additional research or minimum tax credits in lieu of claiming depreciation
under section 168(k) for “el'agible qualified property” placed in service after March 31, 2008 and
before December 31, 2008.2% A corporation making the election forgoes the depreciation
deductions allowable under section 168(k) and instead increases the limitation under section
38(c) on the use of research credits or section 53(c) on the use of minimum tax credits.”* The
increases in the allowable credits are trcated as refundable for purposes of this provision. The
depreciation for qualified property is calculated for both regular tax and AMT purposes using the
straight-line method in place of the method that would otherwise be used absent the election

under this provision.

The research credit or minimum tax credit limitation is increased by the bonus
depreciation amount, which is equal to 20 percent of bonus depreciation” for certain eligible

77 For purposes‘of determining the amount of eligible progress expenditures, it is intended that
rules similar to sec. 46(d)(3) as in effect prior to the Tax Reform Act of 1986 shall apply.

28 Sec. 168(k)(4). In the case of an electing corporation that is a partner in a partnership, the
corporate partner’s distributive share of partnership items is determined as if section 168(k) does not
apply to any eligible qualified property and the straight line method is used to calculate depreciation of

such property.
% Special rules apply to an applicable partnership.

30 For this purpose, bonus depreciation is the difference between (i) the aggregate amount of
depreciation for all eligible qualified property determined if section 168(k)(1) applied using the most
accelerated depreciation method (determined without regard to this provision), and shortest life allowable
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qualified property that could be claimed absent an clection under this provision. Generally,
cligible qualified property included in the calculation is bonus depreciation property that meets
the following requirements: (1) the original use of the property must commence with the
taxpayer aftcr March 31, 2008; (2) the taxpayer must purchasc the property cither (a) after
March 31, 2008, and before January 1, 2009 bul only if no binding writtcn contract for the
acquisition is in cffect before April 1, 2008, or (b) pursuant to a bmdmg written contract which
was cntered into after March 31, 2008, and before January 1, 2009;*? and (3) the property must
be placed in service aficr March 31, 2008, and before January 1, 2009 (January 1, 2010 for -
certain longer-lived and transportation property).

The bonus depreciation amount is limited to the lesser of: (1) $30 million, or (2) six
percent of the sum of rescarch credit carryforwards from taxable ycars beginning before
January 1, 2006 and minimum tax credits allocable to the adjusted minimum tax imposcd for
taxable ycars beginning before January 1, 2006. All corporations trcated as a single employer
under section 52(a) are treated as one taxpaycr for purposcs of the limitation, as well as for
electing the application of this provision.

House Bill

The provision extends thc additional first-year depreciation deduction for one year,
generally through 2009 (through 2010 for certain longer-lived and transportation property).”

Effective date.—The provision is effective for property placed in service after December
31, 2008.

Senate Amendment

The provision extends the additional first-year depreciation deduction for one year,
generally through 2009 (through 2010 for certain longer-lived and transportation property).

The provision generally permits corporations to increase the research credit or minimum
tax credit limitation by the bonus depreciation amount with respect to certain property placed in
service in 2009 (2010 in the case of certain longer-lived and transportation property). The

for each property, and (ii) the amount of depreciation that would be determined if section 168(k)(1) did
not apply using the same method and life for each property.

3! In the case of passenger aircraft, the written binding contract limitation does not apply.

32 Special rules apply to property manufactured, constructed, or produced by the taxpayer for use-
by the taxpayer. 4 ‘ S

33 The provision does not modify the property eligible for the election to accelerate AMT and
research credits in lieu of bonus depreciation under section 168(k)(4). However, the provision includes a
technical amendment to section 168(k)(4)(D) providing that no written binding contract for the
acquisition of eligible qualified property may be in effect before April 1, 2008 (effective for taxable years
- ending after March 31, 2008).
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provision applics with respect to extension property, which is defined as property that is cligible
qualified property solely because it meets the requirements under the extension of the special
allowance for certain property acquired during 2009.

Under the provision, a taxpayer that has made an clection to increase the rescarch credit
or minimum tax credit limitation for cligible qualificd property for its first taxable yecar ending
after March 31, 2008, may choosc not to make this clection for extension property. Further, the
provision allows a taxpaycr that has not made an clection for cligible qualificd property for its
first taxable year cnding after March 31, 2008, to make the clection for cxtension property for its
first taxable ycar cnding afier December 31, 2008, and for cach subsequent year. In the casc of a
taxpayer clecting to increase the research or minimum tax credit for both cligible qualified
property and extension property, a scparate bonus depreciation amount, maximum amount, and
maximum increasc amount is computed and applied to each group of property.*

Effective date.—The extension of the additional first-year depreciation deduction is
generally cffective for property placed in service after December 31, 2008.

The extension of the election to accelerate AMT and research credits in licu of bonus
depreciation is cffective for taxable years ending after December 31, 2008.

Conference Agreement

The conference agreement follows the Senate amendment.

2. Temporary increase in limitations on expensing of certain depreciable business assets
(sec. 1402 of the House bill, sec. 1202 of the Senate amendment, sec. 1202 of the conference

agreement, and sec. 179 of the Code)
Present Law

In lieu of depreciation, a taxpayer with a sufficiently small amount of annual investment
may elect to deduct (or “expense”) such costs under section 179. Present law provides that the
maximum amount a taxpayer may expense for taxable years beginning in 2008 is $250,000 of
the cost of qualifying property placed in service for the taxable year.>> For taxable years
beginning in 2009 and 2010, the limitation is $125,000. In general, qualifying property is
defined as depreciable tangible personal property that is purchased for use in the active conduct
of a trade or business. Off-the-shelf computer software placed in service in taxable years

3 In computing the maximum amount, the maximum increase amount for extension property is
reduced by bonus depreciation amounts for preceding taxable years only with respect to extension

property.

35 Additional section 179 incentives are provided with respect to qualified property meeting -
applicable requirements that is used by a business in an empowerment zone (sec. 1397A) or a renewal
community (sec. 1400J), qualified section 179 Gulf Opportunity Zone property (sec. 1400N(e)), qualified
Recovery Assistance property placed in service in the Kansas disaster area (Pub. L. No. 110-234, sec.
15345 (2008)), and qualified disaster assistance property (sec. 179(e)).
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beginning before 2011 is treated as qualifying property. For taxable ycars beginning in 2008, the
$250,000 amount is reduced (but not below zero) by the amount by which the cost of qualifying
property placed in scrvice during the taxable year exceeds $800,000. For taxable ycars
beginning in 2009 and 2010, the $125,000 amount is reduced (but not below zero) by the amount
by which the cost of qualifying property placed in scrvice during the taxable year exceeds
$500,000. The $125,000 and $500,000 amounts arc indexed for inflation in taxable ycars

beginning in 2009 and 2010.

The amount cligible to be cxpenscd for a taxable ycar may not exceed the taxable income
for a taxablc ycar that is derived from the active conduct of a trade or business (determined
without rcgard to this provision). Any amount that is not allowed as a deduction because of the
taxable income limitation may be carried forward to succeeding taxable ycars (subject to similar
limitations). No gencral business credit under section 38 is allowed with respect to any amount
for which a deduction is allowed under section 179. An expensing clection is made under rules

prescribed by the Secretary.*

For taxable years beginning in 2011 and thereafter (or beforc 2003), the following rules
apply. A taxpayer with a sufficiently small amount of annual investment may elect to deduct up
to $25,000 of the cost of qualifying property placed in service for the taxable year. The $25,000
amount is reduced (but not below zero) by the amount by which the cost of qualifying property
placed in service during the taxable year exceeds $200,000. The $25,000 and $200,000 amounts
are not indexed for inflation. In general, qualifying property is defined as depreciable tangible
personal property that is purchased for use in the active conduct of a trade or business (not
including off-the-shelf computer software). An expensing election may be revoked only with
consent of the Commissioner.

House Bill

. The provision extends the $250,000 and $800,000 amounts to taxable years beginning in
2009.

Effective date.—The provision is effective for taxable years beginning after December 3 1',
2008.

Senate Amendment

The Senate amendment is the same as the House bill.

% Sec. 179(c)(1). Under Treas. Reg. sec. 1.179-5, applicable to property placed in service in
taxable years beginning after 2002 and before 2008, a taxpayer is permitted to make or revoke an election
under section 179 without the consent of the Commissioner on an amended Federal tax return for that '
taxable year. This amended return must be filed within the time prescribed by law for filing an amended
return for the taxable year. T.D. 9209, July 12, 2005.

37 Sec. 179(c)(2).
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The conference agreement follows the House bill and the Scnate amendment,

3. Five-year carryback of operating losses (secs. 1411 and 1412 of the House bill, secs. 1211
and 1212 of the Senate amendment, sec. 1211 of the conference agreement, and sec. 172 of

the Code)
Present Law

Under present law, a nct operating loss (“NOL”) generally means thc amount by which a
taxpaycr’s business deductions excced its gross income. In gencral an NOL ma}‘ be carried
back two ycars and carricd over 20 years to offsct taxablc income in such ycars. NOLs offset
taxable income in the order of the taxablc years to which the NOL may be carricd.”

The alternative minimum tax rules provide that a taxpaycr’s NOL deduction cannot
reduce the taxpayer’s altcrnative minimum taxable income (“*AMTI"") by more than 90 percent of

the AMTL.

Different rules apply with respect to NOLs arising in certain circumstances. A thrce-year
carryback applies with respect to NOLs (1) arising from casualty or theft losses of individuals, or
(2) attributable to Presidentially declared disasters for taxpayers engaged in a farming business
or a small business. A five-year carryback applies to NOLs (1) arising from a farming loss
(regardless of whether the loss was incurred in a Presidentially declared disaster arca), (2) certain
amounts related to Hurricane Katrina, Gulf Opportunity Zone, and Midwestern Disaster Area, or
(3) qualified disaster losses.*’ Special rules also apply to real estate investment trusts (no
carryback), specified liability losses (10-year carryback), and excess interest losses (no carryback
to any year preceding a corporate equity reduction transaction). Additionally, a special rule
applies to certain electric utility companies. : :

In the case of a life insurance company, present law allows a deduction for the operations
loss carryovers and carrybacks to the taxable year, in lieu of the deduction for net operation
losses allowed to other corporations.! A life insurance company is permitted to treat a loss from
operations (as defined under section 810(c)) for any taxable year as an operations loss carryback
to each of the three taxable years preceding the loss year and an operations loss carryover to each
of the 15 taxable years following the loss year.** Special rules apply to new life insurance

compames

3% Sec. 172(b)(1)(A).
¥ Sec. 172(b)(2).

40 Sec. 172(b)(1)(J).

41 Secs. 810, 805(a)(5).
2 Sec. 810(b)(1).
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House Bill

The House bill provides an clection® to increase the present-law carryback period for an
applicable 2008 or 2009 NOL from two ycars to any wholc number of ycars clected by the
taxpayer which is morc than two and lcss than six. An applicable NOL is the taxpayer's NOL
for any taxable ycar cnding in 2008 or 2009, or if clected by the taxpayer, the NOL for any
taxablc year beginning in 2008 or 2009. If an clection is madc to increasc the carryback period,
the applicablc NOL is pcrmancntly reduced by 10 percent.

Thesce provisions may be illustrated by the following cxample. Taxpayer incurs a $100
NOL for its taxablc ycar ended January 31, 2008 and elects to carryback thc NOL five years to
its taxable ycar endcd January 31, 2003. Under the provision, Taxpaycr must first pcrmancntly
reducc the NOL by 10 percent, or $10, and then may carryback the $90 NOL to its taxablc ycar

cnded January 31, 2003.

The provision also suspends the 90-percent limitation on the use of any alternative tax
NOL deduction attributable to carrybacks of losses from taxable years ending during 2008 or
2009, and carryovers of losses to such taxable years (this rule applies to taxable years beginning
in 2008 or 2009 if an clection is in place to use such years as applicable NOLs).

For life insurance companies, the provision provides an election to increase the present-
law carryback period for an applicable loss from operations from three years to four or five
years. An applicable loss from operations is the taxpayer’s loss from operations for any taxable
year ending in 2008 or 2009, or if elected by the taxpayer, the loss from operations for any
taxable year beginning in 2008 or 2009. If an election is made to increase the carryback period,
the applicable loss from operations is permanently reduced by 10 percent.

The grovision does not apply to: (1) any taxpayer if (a) the Federal Government acquires,
at any time, ' an equity interest in the taxpayer pursuant to the Emergency Economic
Stabilization Act of 2008, or (b) the Federal Government acquires, at any time, any warrant (or
other right) to acquire any equity interest with respect to the taxpayer pursuant to such Act; (2)
the Federal National Mortgage Association and the Federal Home Loan Mortgage Corporation;
or (3) any taxpayer that in 2008 or 2009** is a member of the same affiliated group (as defined in
section 1504 without regard to subsection (b) thereof) as a taxpayer to which the provision does

not otherwise apply.

“ For all elections under this provision, the common parent of a group of corporations filing a
consolidated return makes the election, which is binding on all such corporations.

* For example, if the Federal government acquires an equity interest in the taxpayer during
2010, or in later years, the taxpayer is not entitled to the extended carryback rules under this provision. If
the carryback has previously been claimed, amended filings may be necessary to reflect this disallowance.

* For example, a taxpayer with an NOL in 2008 that in 2010 joins an affiliated group with a
member in which the Federal Government has an equity interest pursuant to the Emergency Economic
Stabilization Act of 2008 may not utilize the extended carryback rules under this provision with regard to
the 2008 NOL. The taxpayer is required to amend prior filings to reflect the permitted carryback period.
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Lifcctive date.—The provision is gencrally cffective for net operating losses arising in
taxablc years ending after December 31, 2007. The modification to the alternative tax NOL
deduction applics to taxable ycars cnding after 1997.* The modification with respect to
operating loss deductions of lifc insurance companics applics to losses from opcrations arising in
taxablc ycars cnding after December 31, 2007,

For an NOL or loss from opcrations for a taxable ycar ending before the enactment of the
provision, the provision includes the following transition rules: (1) any election to waive the
carryback period under either scctions 172(b)(3) or 810(b)(3) with respect to such loss may be
revoked before the applicable date; (2) any election to incrcase the carryback period under this
provision is trcated as timely made if made before the applicable datc; and (3) any application for
a tentative carryback adjustment under scction 6411(a) with respect to such loss is treated as
timely filed if filed before the applicable date. For purposes of the transition rules, the applicable
date is the date which is 60 days after the date of the enactment of the provision.

Senate Amendment

The Senate amendment is generally the same as the House bill, except that the Senate
amendment does not include the permanent reduction of the NOL for taxpayers electing to

increase the carryback period.

Effective date.—The effective date follows the House bill.

Conference Agreement

The conference agreement provides an eligible small business with an election®” to
increase the present-law carryback period for an applicable 2008 NOL from two years to any
whole number of years elected by the taxpayer that is more than two and less than six. An
eligible small business is a taxpayer meeting a $15,000,000 gross receipts test.*® An applicable .
NOL is the taxpayer’s NOL for any taxable year ending in 2008, or if elected by the taxpayer,
the NOL for any taxable year beginning in 2008. However, any election under this provision
may be made only with respect to one taxable year. '

Effective date.—The conference agreement provision is effective for net operating losses
arising in taxable years ending after December 31, 2007.

For an NOL for a taxable year ending before the enactment of the provision, the
provision includes the following transition rules: (1) any election to waive the carryback period

% NOL deductions from as early as taxable years ending after 1997 may be carried forward to
2008 and utilize the provision suspending the 90 percent limitation on alternative tax NOL deductions.

7 For all elections under this provision, the common parent of a group of corporations filing a
consolidated return makes the election, which is binding on all such corporations.

“8 For this purpose, the gross receipt test of sec. 448(c) is applied by substituting $15,000,000 for
$5,000,000 each place it appears. :
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under cither section 172(b)(3) with respect to such loss may be revoked before the applicable
date; (2) any clcction to increase the carryback period under this provision is treated as timely
made if made before the applicable date; and (3) any application for a tentative carryback
adjustment under scction 6411(a) with respect to such loss is treated as timely filed if filed before
the applicable date. For purposcs of the transition rules, the applicable date is the date which is
60 days afier the date of the cnactment of the provision.

4. Estimated tax payments (sec. 1212 of the conference agreement and sec. 6654 of the
Code) '

Present Law

Under present law, the income tax system is designed to cnsurc that taxpayers pay taxes
throughout the year based on their income and deductions. To the extent that tax is not collected
through withholding, taxpayers are required to make quarterly estimated payments of tax, the
amount of which is determined by reference to the required annual payment. The required
annual payment is the lesser of 90 percent of the tax shown on the return or 100 percent of the
tax shown on the return for the prior taxable year (110 percent if the adjusted gross income for
the preceding year exceeded $150,000). An underpayment results if the required payment
exceeds the amount (if any) of the installment paid on or before the due date of the installment.
The period of the underpayment runs from the due date of the installment to the earlier of (1) the
15th day of the fourth month following the close of the taxable year or (2) the date on which
each portion of the underpayment is made. If a taxpayer fails to pay the required estimated tax
payments under the rules, a penalty is imposed in an amount determined by applying the
underpayment interest rate to the amount of the underpayment for the period of the
underpayment. The penalty for failure to pay estimated tax is the equivalent of interest, which is
based on the time value of money.

Taxpayers are not liable for a penalty for the failure to pay estimated tax in certain
circumstances. The statute provides exceptions for U.S. persons who did not have a tax liability
the preceding year, if the tax shown on the return for the taxable year (or, if no return is filed, the
tax), reduced by withholding, is less than $1,000, or the taxpayer is a recently retired or disabled
person who satisfies the reasonable cause exception.

House Bill

No provision.

Senate Amendment

No provision.

Conference Agreement

The conference agreement provides that the required annual estimated tax payments of a
qualified individual for taxable years beginning in 2009 is not greater than 90 percent of the tax
liability shown on the tax return for the preceding taxable year. A qualified individual means
any individual if the adjusted gross income shown on the tax return for the preceding taxable
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year is lcss than $500,000 (8250,000 if marricd filing scparately) and the individual certifies that
at least 50 percent of the gross income shown on the return for the preceding taxable yecar was
income from a small trade or business. For purposes of this provision, a small tradc or busincss
mcans any tradc or business that cmployed no more than 500 persons, on average, during the
calendar ycar ending in or with the preceding taxable ycar.

Effective date.—The proposal is cffective on the date of cnactment.

5. Modification of work opportunity tax credit (sec. 1421 of the House bill, sec. 1221 of the
Senate amendment, sec. 1221 of the conference agreement, and sec. 51 of the Code)

Present Law

In general

The work opportunity tax credit is available on an clective basis for employers hiring
individuals from one or more of nine targeted groups. The amount of the credit available to an
cmployer is determined by the amount of qualified wages paid by the employer. Generally,
qualified wages consist of wages attributable to service rendered by a member of a targeted
group during the one-year period beginning with the day the individual begins work for the
employer (two years in the case of an individual in the long-term family assistance recipient

category).
Targeted groups eligible for the credit

Generally an employer is cligible for the credit only for qualified wages paid to members
of a targeted group.

(1) Families receiving TANF

An eligible recipient is an individual certified by a designated local employment agency
(e.g., a State employment agency) as being a member of a family eligible to receive benefits
under the Temporary Assistance for Needy Families Program (“TANF”) for a period of at least
nine months part of which is during the 18-month period ending on the hiring date. For these
purposes, members of the family are defined to include only those individuals taken into account
for purposes of determining eligibility for the TANF.

(2) Qualified veteran

There are two subcategories of qualified veterans related to eligibility for Food stamps
and compensation for a service-connected disability.

Food stamps

A qualified veteran is a veteran who is certified by the designated local agency as a
member of a family receiving assistance under a food stamp program under the Food Stamp Act
of 1977 for a period of at least three months part of which is during the 12-month period ending
on the hiring date. For these purposes, members of a family are defined to include only those
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individuals taken into account for purposes of determining cligibility for a food stamp program
under the Food Stamp Act of 1977,

A qualificd veteran also includes an individual who is certificd as entitled to
compensation for a service-connected disability and: (1) having a hiring date which is not more
than onc year aficr having been discharged or released from active duty in the Armed Forces of
the Unitcd States; or (2) having been unecmployed for six months or more (whether or not
consccutive) during the onc-ycar period ending on the date of hiring.

Dcfinitions

For thesc purposcs, being cntitled to compensation for a service-connected disability is
defined with reference to section 101 of Title 38, U.S. Code, which means having a disability
rating of 10 percent or higher for service connccted injuries.

For these purposes, a veteran is an individual who has served on active duty (other than
for training) in the Armed Forces for more than 180 days or who has been discharged or released
from active duty in the Armed Forces for a service-connected disability. However, any
individual who has served for a period of more than 90 days during which the individual was on
active duty (other than for training) is not a qualified veteran if any of this active duty occurred
during the 60-day period ending on the date the individual was hired by the employer. This latter
rule is intended to prevent employers who hire current members of the armed services (or those
departed from service within the last 60 days) from receiving the credit.

(3) Qualified ex-felon

A qualified ex-felon is an individual certified as: (1) having been convicted of a felony
under any State or Federal law; and (2) having a hiring date within one year of release from
prison or the date of conviction.

(4) Designated community residents

A designated community resident is an individual certified as being at least age 18 but
not yet age 40 on the hiring date and as having a principal place of abode within an"
empowerment zone, enterprise community, renewal community or a rural renewal community.
For these purposes, a rural renewal county is a county outside a metropolitan statistical area (as
defined by the Office of Management and Budget) which had a net population loss during the
five-year periods 1990-1994 and 1995-1999. Qualified wages do not include wages paid or
incurred for services performed after the individual moves outside an empowerment zone,
enterprise community, renewal community or a rural renewal community.

(5) Vocational rehabilitation referral

A vocational rehabilitation referral is an individual who is certified by a designated local
agency as an individual who has a physical or mental disability that constitutes a substantial
handicap to employment and who has been referred to the employer while receiving, or after
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completing: (a) vocational rchabilitation services under an individualized, writien plan for
cmployment under a State plan approved under the Rehabilitation Act of 1973, (b) under a
rchabilitation plan for veterans carricd out under Chapter 31 of Title 38, U.S. Code; or (c) an
individual work plan developed and implemented by an employment network pursuant to
subscction (g) of scction 1148 of the Social Sccurity Act. Certification will be provided by the
designated local employment agency upon assurances from the vocational rchabilitation agency
that the tmploycc has met the above conditions.

(6) Qualificd summer youth employee

A qualificd summer youth employee is an individual: (a) who performs services during
any 90-day period betwecen May 1 and Scptember 15; (b) who is certified by the designated local
agency as being 16 or 17 years of age on the hiring date; (c) who has not been an employee of
that employer before; and (d) who is certified by the designated local agency as having a
principal place of abode within an empowerment zone, enterprise community, or renewal
community (as defined under Subchapter U of Subtitle A, Chapter 1 of the Internal Revenue
Code). As with designated community residents, no credit is available on wages paid or incurred
for service performed after the qualified summer youth moves outside of an empowecrment zone,
enterprise community, or renewal community. If, after the end of the 90-day period, the
employer continues to employ a youth who was certified during the 90-day period as a member
of another targeted group, the limit on qualified first year wages will take into account wages
paid to the youth whilc a qualified summer youth employee. '

(7) Qualified food stamp recipient

A qualified food stamp recipient is an individual at least age 18 but not yet age 40
certified by a designated local employment agency as being a member of a family receiving
assistance under a food stamp program under the Food Stamp Act of 1977 for a period of at least
six months ending on the hiring date. In the case of families that cease to be eligible for food
stamps under section 6(0) of the Food Stamp Act of 1977, the six-month requirement is replaced
with a requirement that the family has been receiving food stamps for at least three of the five
months ending on the date of hire. For these purposes, members of the family are defined to
include only those individuals taken into account for purposes of determining eligibility for a
food stamp program under the Food Stamp Act of 1977.

(8) Qualified SSI recipient

A qualified SSI recipient is an individual designated by a local agency.as feceiving
supplemental security income (“SSI”) benefits under Title XVI of the Social Security Act for any
month ending within the 60-day period ending on the hiring date.

(9) Long-term family assistance recipients

A qualified long-term family assistance recipient is an individual certified by a
designated local agency as being: (a) a member of a family that has received family assistance
for at least 18 consecutive months ending on the hiring date; (b) a member of a family that has
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received such family assistance for a total of at Icast 18 months (whether or not consccutive)
after August 5, 1997 (the date of cnactment of the welfare-to-work tax crcdit)“ if the individual
is hircd within two ycars aficr the date that the 18-month total is reached; or (c) a member of a
family who is no longer cligiblc for family assistance because of cither Federal or State time
limits, if the individual is hircd within two ycars after the Federal or State time limits made the

family ineligible for family assistance.

Qualified wages

Generally, qualificd wages arc dcfincd as cash wages paid by the employcr to a member
of a targeted group. The employer’s deduction for wages is reduced by the amount of the credit.

For purposcs of the credit, generally, wages are defined by reference to the FUTA
definition of wages contained in sec. 3306(b) (without regard to the dollar limitation therein
contained). Special rules apply in the case of certain agricultural labor and certain railroad labor.

Calculation of the credit

The credit available to an employer for qualified wages paid to members of all targeted
groups except for long-term family assistance recipients equals 40 percent (25 percent for
employment of 400 hours or less) of qualified first-year wages. Generally, qualified first-year
wages are qualified wages (not in excess of $6,000) attributable to service rendered by a member
of a targeted group during the one-year period beginning with the day the individual began work
for the employer. Therefore, the maximum credit per employee is $2,400 (40 percent of the first
$6,000 of qualified first-year wages). With respect to qualified summer youth employees, the
maximum credit is $1,200 (40 percent of the first $3,000 of qualified first-year wages). Except
for long-term family assistance recipients, no credit is allowed for second-year wages.

In the case of long-term family assistance recipients, the credit equals 40 percent (25
percent for employment of 400 hours or less) of $10,000 for qualified first-year wages and 50
percent of the first $10,000 of qualified second-year wages. Generally, qualified second-year
wages are qualified wages (not in excess of $10,000) attributable to service rendered by a
member of the long-term family assistance category during the one-year period beginning on the
day after the one-year period beginning with the day the individual began work for the employer.
Therefore, the maximum credit per employee is $9,000 (40 percent of the first $10,000 of
qualified first-year wages plus 50 percent of the first $10,000 of qualified second-year wages).

In the case of a qualified veteran who is entitled to compensation for a service connected
disability, the credit equals 40 percent of $12,000 of qualified first-year wages. This expanded
definition of qualified first-year wages does not apply to the veterans qualified with reference to
a food stamp program, as defined under present law.

% The welfare-to-work tax credit was consolidated into the work opportunity tax credit in the
Tax Relief and Health Care Act of 2006, for qualified individuals who begin to work for an employer

after December 31, 2006.
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An individual is not trcated as a member of a targeted group unless: (1) on or before the
day on which an individual begins work for an cmployer, the cmployer has reccived a
certification from a designated local agency that such individual is a member of a targeted group,
or (2) on or before the day an individual is offered employment with the employer, a pre-
screening notice is completed by the employer with respect to such individual, and not later than
thc 28th day aficr the individual begins work for the employer, the cmployer submits such
notice, signed by the ecmployer and the individual under penalties of perjury, to the designated
local agency as part of a writtcn request for certification. For these purposes, a pre-screening
notice is a document (in such form as the Sccretary may prescribe) which contains information
provided by the individual on the basis of which thc employer believes that the individual is a
member of a targeted group.

Minimum employment period

No credit is allowed for qualified wages paid to employees who work less than 120 hours
in the first year of cmployment.

Other rules

The work opportunity tax credit is not allowed for wages paid to a relative or-dependent
of the taxpayer. No credit is allowed for wages paid to an individual who is a more than fifty-
percent owner of the entity. Similarly, wages paid to replacement workers during a strike or
lockout are not eligible for the work opportunity tax credit. Wages paid to any employee during
any period for which the employer received on-the-job training program payments with respect
to that employee are not eligible for the work opportunity tax credit. The work opportunity tax
credit generally is not allowed for wages paid to individuals who had previously been employed
by the employer. In addition, many other technical rules apply.

Expiration

The work opportunity tax credit is not available for individuals who begin work for an
employer after August 31, 2011.

House Bill

In general

The provision creates a new targeted group for the work opportunity tax credit. That new
category is unemployed veterans and disconnected youth who begin work for the employer in
2009 or 2010.

An unemployed veteran is defined as an individual certified by the designated local
agency as someone who: (1) has served on active duty (other than for training) in the Armed
Forces for more than 180 days or who has been discharged or released from active duty in the
Armed Forces for a service-connected disability; (2) has been discharged or released from active
duty in the Armed Forces during 2008, 2009, or 2010; and (3) has received unemployment
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compensation under State or Federal law for not less than four weeks during the onc-ycar period
ending on the hiring date.

A disconnected youth is defined as an individual certified by the designated local agency
as somconc: (1) at least age 16 but not yet age 25 on the hiring date; (2) not regularly attending
any sccondary, technical, or post-secondary school during the six-month period preceding the
hiring datc; (3) not regularly employed during the six-month period preceding the hiring datce;
and (4) not rcadily employable by reason of lacking a sufficient number of skills.

Effective date

The provisions arc effective for individuals who begin work for an employer after
December 31, 2008.

Senate Amendment

The Senate amendment is the same as the House bill except that the otherwisc applicablc
definition of unemployed veterans is expanded to include individuals who were discharged or
released from active duty in the Armed Forces during the period beginning on Scptember 1, 2001
and ending on December 31, 2010.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment with one
modification. Under this modification a unemployed veteran for purposes of this new targeted
group is defined below:

An unemployed veteran is defined as an individual certified by the designated local
agency as someone who: (1) has served on active duty (other than for training) in the Armed
Forces for more than 180 days or who has been discharged or released from active duty in the
Armed Forces for a service-connected disability; (2) has been discharged or released from active
duty in the Armed Forces during the five-year period ending on the hiring date; and (3) has
received unemployment compensation under State or Federal law for not less than four weeks
during the one-year period ending on the hiring date.

For purposes of the disconnected youths, it is intended that a low-level of formal
education may satisfy the requirement that an individual is not readily employable by reason of
lacking a sufficient number of skills. Further, it is intended that the Internal Revenue Service,
when providing general guidance regarding the various new criteria, shall take into account the
administrability of the program by the State agencies.
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6. Clarification of regulations related to limitations on certain built-in losses following an
ownership change (sec. 1431 of the House bill, sec. 1281 of the Senate amendment, sec. 1261
of the conference agreement, and sec. 382 of the Code)

Present Law

Scction 382 limits the extent to which a “loss corporation” that cxpericnces an
“ownecrship changc” may offsct taxablc income in any post-change taxable year by pre-change
nct operating losses, certain built-in losscs, and deductions attributable to the pre-change
period.®® In general, the amount of income in any post-change year that may be offsct by such
net operating losses, built-in losses and deductions is limited to an amount (referred to as the
“scction 382 limitation™) determined by multiplying the value of the loss corporation
immediately before the ownership change by the long-term tax-exempt interest rate.”’

A “loss corporation” is defined as a corporation entitled to use a net operating loss
carryover or having a net operating loss carryover for the taxable year in which the ownership
change occurs. Except to the extent provided in regulations, such term includes any corporation
with a “net unrealized built-in loss” (or NUBIL),* defined as the amount by which the fair
market value of the assets of the corporation immediately before an ownership change is less
than the aggregate adjusted basis of such assets at such time. However, if the amount of the
NUBIL does not exceed the lesser of (i) 15 percent of the fair market value of the corporation’s
assets or (ii) $10,000,000, then the amount of the NUBIL is treated as zero.>*

An ownership change is defined generally as an increase by more than 50-percentage
points in the percentage of stock of a loss corporation that is owned by any one or more five-
percent (or greater) shareholders (as defined) within a three-year period.* Treasury regulations
provide generally that this measurement is to be made as of any “testing date,” which is any date

%0 Sec. 383 imposes similar limitations, under regulations, on the use of carryforwards of general
business credits, alternative minimum tax credits, foreign tax credits, and net capital loss carryforwards.
Sec. 383 generally refers to sec. 382 for the meanings of its terms, but requires appropriate adjustments to
take account of its application to credits and net capital losses.

5! If the loss corporation had a “net unrealized built-in gain” (or NUBIG) at the time of the
awnership change, then the sec. 382 limitation for any taxable year may be increased by the amount of the
“recognized built-in gains” (discussed further below) for that year. A NUBIG is defined as the amount by
which the fair market value of the assets of the corporation immediately before an ownership change
exceeds the aggregate adjusted basis of such assets at such time. However, if the amount of the NUBIG
does not exceed the lesser of <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>